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ABOUT LUKE MATTHEW MARTIN, MBA, D
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AGENDA FOR TODAY'S PRESENTATTON

Part |: How to Avoid Being Sued by a Client
A. Falling Below the Standard of Care Gets You into Trouble
B. Qops..| Forgot... Gets You into Trouble
C. Bad Luck Gets You into Trouble
D. Malpractice Will Save Me...Hopefully...Will It? R

27 Thursdiy

Part 2: How to Avoid Being Sued by an Employee
A. | Should Have Done That... Practical Considerations
B. Saying "Your Fired” Can Get an Employer into Trouble
C. Money Always Gets an Employer into Trouble
C. When Safety is Not #| Can Get an Employer into Trouble

. Part 3: How to Avoid Being Sued by 3rd Party (Such as the Board of

- Behavioral Science (BBS) and the Office of Civil Rights (OCR)) | T
-3 A. Bad Behavior Gets You into Trouble » - _ _

o B. Lying Gets You into Trouble ' T T T T T Tt

g C. Not Taking Proper Care of Yourself Gets You into Trouble |

*This presentation will focus on how to avoid getting into trouble




BREAKS FOR THTS PRESENTATION
\ Z
@ - 1 There will be* scheduled breaks for this presentation.

AT )

— The first break will occur around 12:00pm to
break for lunch.
— The second break will occur around 2:00pm
b4 -
B _
Feel free to get up whenever YOU need a break.
L Just be mindful of those around you.
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TODAY!

_



YOUCAN .| FOR... Sheczu w A
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1AS ANYONE GIVEN QUT

TODAY!



YOU CAN BE ' FOR.. GETTING THE WEATHER WRONG

In 19%, a woman from the Israeli city of Haifa sued well-known television weatherman Danny Rup for a false
weather forecast. Rup had predicted sunny weather and it rained. Based on the forecast, she left her house
unprepared for inclement weather, took ill, and missed work she claimed. The woman said Rup’s forecasts were
legally binding.

Result: She won $1,000 in an out-of-court settlement and got an apology from the weatherman.

.
DID ANYONE USE

TODAY!



OUCAN | fOR, Usicun =~ el

In 2017, a French businessman sued Uber for $48 million, claiming that a flaw in the ride-sharing
company's app played a role in the dissolution of his marriage. The businessman said he borrowed his wife's
cell phone and used it to log on to the Uber app. He claimed a glitch in the app caused it to continue to
send notifications of his whereabouts to his wife’s phone even after he logged off, and apparently some of
his movements caused a problem for his wife and their marriage ended in divorce. The result of the suit is
unknown.

.
MY FAVORITE...HAS ANYONE

TODAY?



JOU CAN BE '/ FOR... FALSE ADVERTISING

Beer commercials often featured beaches and good-looking men and women having fun. Most people understood this
is not real, but not Richard Overton. In 1993, he sued Anheuser-Busch for $10,000 for false advertising. He claimed the
beer ad caused him emotional distress, mental injury, and financial loss. Overton sdid the company’s ads showed
beer's ability to enable "scenic tropical settings [and] beautiful women and men engaged in unrestricted
merriment” when this was actually not the case.

Result: He lost the suit.

How T0 AVOID BEING 1




How Do You AvoTD BEING !

You sometimes cannot
(See Previous Scenarios)

The best thing you can do is know the law

/LR CoRDING O S B00RA ST :
- A THAT'S AIEIO PLUSE S to avoid easily avoidable lawsuits.
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How D0 YoU AVOID BEING SUED BY A CLTENT
O O O ' ‘ PART A: FALLING BELOW THE STANDARD OF CARE...
CAN GET YOU INTO TROUBLE

AT _ ammaE= PART B: OpS... FORGOT T0 DO THAT...
e CAN GETYOU INTO TROUSLE

PART C: BAD LUCK...
CAN GETYOU INTO TROUBLE

PART D: MALPRACTICE WILL SAVE ME...HOPEFULLY...
WILLIT!

FALLING BELOW THE
STANDARD OF CARE




ORIGINS OF

Two centuries ago, there was the initial issue of whether professional
malpractice causing physical injury was a matter for criminal
prosecution or for the civil courts. Once this was resolved as a civil

matter due to the lack of criminal intent, standards for civil cases ﬂ:ﬁ -
began to develop. Throughout the 1800s, principles regarding : g2 g
negligence developed into a well-established legal theory. The : ﬁm.?mngz 4

underlying premise was that individuals should be accountable for
less than prudent conduct if it resulted in injury to innocent parties.
While principles of negligence had been loosely formed in England, it
was greatly broadened and defined in application in American law.
Today, it is a fundamental part of the American legal system and
American society as well.
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ORIGINS OF CONTINUED...

Although negligence was initially applied to ordinary situations, it " y &%
was quickly adapted to accommodate the responsibility of :‘aﬁ\‘ = S
professionals toward their clients The basic theory advanced = (L
explained that if someone held themselves out as having special i N

knowledge that others should rely on, then the more o TN
knowledgeable party also had a responsibility to use their skill in o =
a reasonably careful manner so as not to cause injury as the

result of the reliance of another. This was applied in virtually all

professions including medicine



West's Annotated California Codes

Code of Civil Procedure (Refs & Annos)
Part 2. Of Civil Actions (Refs & Annos)
%4 Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)
% Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real Property (Refs & Annos)

WHAT 1S THE CODE FOR ———

§ 340.5. Action against health care provider; three years from injury or one year from discovery; exceptions;
minors

Currentness

In an action for injury or death against a health care provider based upon such person's alleged professional negligence, the time for the
commencement of action shall be three years after the date of injury or one year afler the plaintiff discovers, or through the use of
reasonable diligence should have discovered, the injury, whichever occurs first. In no event shall the time for commencement of legal action
exceed three years unless tolled for any of the following: (1) upon proof of fraud, (2) intentional concealment, or (3) the presence of a
foreign body, which has no therapeutic or diagnostic purpose or effect, in the person of the injured person. Actions by a minor shall be
commenced within three years from the date of the alleged wrongful act except that actions by a minor under the full age of six years shall
be commenced within three years or prior to his eighth birthday whichever provides a longer period. Such time limitation shall be tolled for
minors for any period during which parent or guardian and defendant's insurer or health care provider have committed fraud or collusion in
the failure to bring an action on behalf of the injured minor for professional negligence.

For the purposes of this section:

C{] ] |f0 rnia CO d e Of C[ Vi I (1) "Health care provider" means any person licensed or certified pursuant to Division 2 (commencing with Section 500) of the Business and
. Professions Code, or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter
Procedures Section 340.5 2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic, health dispensary, or health facility,

licensed pursuant to Division 2 (commencing with Section 1200) of the Health and Safety Code. "Health care provider” includes the legal
representatives of a health care provider;

(2) “Professional negligence" means a negligent act or omission to act by a health care provider in the rendering of professional services,
which act or omission is the proximate cause of a personal injury or wrongful death, provided that such services are within the scope of
services for which the provider is licensed and which are not within any restriction imposed by the licensing agency or licensed hospital.

225 Cal-App4th 279
Court of Appeal. Second District, Division 4, California.

Guadalupe ARROYO et al,, Plaintiffs and Appellants,

Backgraund: Patiant’s farrily mambers braught action againet physician and hospal for medical regligence, wrongful death, and
negligenca. Tha Suparior Court. Les Angetes County, No. BCABA024, Roll M. Trau, J., sustained demurars withoul leave to
mmend. Family members appesied.

“Section 340.5 defines 'professional negligence’ as ‘a negligent act or omission by a health care provider in
the rendering of professional services, which act or omission is the proximate cause of a personal injury or
wrongful death, provided that such services are within the scope of services for which the provider is
licensed and which are not within any restriction imposed by the licensing agency or licensed hospital.

The term ‘professional negligence’ encompasses actions in which ‘the injury for which damages are sought
is directly related to the professional services provided by the health care provider' or directly related to ‘a
matter that is an ordinary and usual part of medical professional services.

‘[Clourts have broadly construed “professional negligence” to mean negligence occurring during the

rendering of services for which the health care provider is licensed. " (Arroyo v. Plosay (2014) 225
Cal.App.4th 279, 297



1 CalApp.qth o5
Court of prpea] Sixth District, California.

Yvonne LATTIMORE, Plaintiff and Appellant,
v.
H AT A R E .‘- H E James W. DICKEY III et al., Defendants and Respondents.

Hogomh
Filed Augnst 21, song

Synopsis

? aulqmn d: Deceased patient's daughter brought wrangful death acton gamtn ﬁlt.m nd hospital anising from their care
and treatment of patient, The Superior Court, Monlerey County, No, M115880, L Villarresl, J., granted summary judgment for
mysmandmpw and daughtes A‘Ppﬂlaﬂ.

Haldin, m: The Court \‘ﬂpp “d rquez, J.. held

In any civil lawsuit, the plaintiff has the burden of a prima fGCIe case. The\/ must produce at least
some evidence in support of each and every element of the legal cause of action advanced against
the defendant.

“The elements of a cause of action for medical malpractice are: (1) a duty to use such skill,
prudence, and diligence as other members of the profession commonly possess and exercise; (2) a
breach of the duty; (3) a proximate causal connection between the negligent conduct and the
injury; and (&) resulting loss or damage.”

(Lattimore v. Dickey (2015) 239 Cal App.4th 959, 968 [191 Cal.Rptr.3d 766].)

8 il
| [{d““mnl’ J " el I Ee
= & There are four legal elements must be proven:
; (1) a professional duty owed to the patient;

| “ (2) breach of such duty; !
(3) injury caused by the breach; and )
(4) resulting damages




DUTY OF CARE

The duty of care has been expanded somewhat in recent years but the basic premise has remained the same.
Each individual is obligated to be aware of the effect of their actions on others.

Consequently, all persons owe a duty or obligation to act or omit from acting in such a way that endangers
those around them of whom they should be reasonably aware. Some jurisdictions apply a broader area than
others with regard to whom the actor must take into consideration. But generally, the rule is that one must act,
or refrain from acting, when the action could endanger others in a reasonably foreseeable area.

Thus, foreseeability is a key element of the extent of one's duty. Essentially, the question must always be asked
"was the danger to the injured person the reasonably foreseeable result of the defendant’s action or omission?”
If the answer is in the affirmative, it is likely a duty was owed by the defendant to the plaintiff.

DUTY OF Chke !

Hypothetical:

Luke is driving his automobile. He sees a stop sign.
What is Luke's duty in this situation?

/™

To stop the car.

* GRUNTS »



WHAT TS THE STANDARD OF CARE* FOR A THERAPIST!

Building off the duty of care—we have to view what is the “standard of that care.” The standard of care varies
dramatically from case to case. In the case of a medical professional accused of malfeasance, the professional would
be held accountable to the level of knowledge and skill as one similarly situated within the profession.

Historically, one was held to a standard of other medical professionals in the same geographic area. The rationale was
that medical professionals in small, rural communities did not have access to the advanced training available in large,
urban areas. However, with technological advances, the majority rule was changed. Now, all medical professionals
have access to essentially the same level of training and are thus held accountable to the same standard of care on a
national scale. This places the burden on healthcare professionals to keep abreast of research and technological

advances.
T wva

*Mare to follow

DUTY OF CARE

Hypothetical:

Luke is newly licensed driver and is driving his
automobile. He sees a stop sign.

What is Luke's duty in this situation?

To stop the car.
16 or 600 vyears old-- does not matter.




APPLYING

Hypothetical:

Mike is newly licensed therapist and is seeing high-
risk clients. Kristin has been licensed for 30 years
and is seeing low-risk clients.

Both have the same duty of care. Although Mike is
new, he would be held to the same standard as
someone who has been licensed for 30 years.

Likewise, even though Kristin is seeing low-risk
clients, she would be obligated to provide the same
level that Mike provides with high-risk clients.

Breach is the failure to perform a legal obligation or
duty.

With this element, you are looking for the wrongful
act or mistake made.

- Misfeasance is the improper performance of
some lawful act.

- Nonfeasance is the failure or omission to perform
some act which there is an obligation to perform.

CCLLLRLALLALLALLALALL) ULLLLLLLL]
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BREA[H OF THE DUTY OF CARE

Luke is driving his automobile. He sees a stop sign o TN

and decides to not stop. Has Luke breached his STA W

duty in this situation? JiU |..

Absolutely, Luke has an obligation to stop the car | - £y

and he did not do so. ey T | s B
f—»,@ — AIITETES

CAUSATION

Once it has been established that a duty of care was owed, and that the wrongful actor breached the
required standard of care, there is still the element of causation left to establish before damages or
compensation can even be considered.

In cases of medical malpractice this is often the most difficult hurdle for a "plaintiff* who wants to sue a
provider to overcome.

The test requires both factual and legal causal links to be established between the defendant’s conduct
and the plaintiff's injury.

CAUSE\aquDT
e
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BREAKING DOWN CAUSATION

Part A: Proximate Cause or Cause in Fact looks if the defendant’s conduct caused a foreseeable
injury to the Plaintiff.
-This element looks to see if it is fair to assess liability.

-If Foreseeable then proximate cause can be met.

-If Unforeseeable then proximate cause cannot be met.

Part B: Actual Cause or Cause in Fact or Legal Cause means that the defendant's conduct was the
actual cause of the plaintiff's injury.
-But-For Test: But for the action of the Defendant the Plaintiff would not have been injured.

nH i .

CAUSATION

i S8

AT

o

Hypothetical:

Luke is newly licensed driver and is driving his automabile.
He sees a stop sign and decides to not stop. Luke runs his
car into Grant's automobile that was in the intersection
lawfully.

Is Luke the cause of the car accident?

Proximate Cause-- Yes, it is forseeable that Luke failing to
stop at a stop sign could cause an accident.

Actual Cause-- Yes, But for Luke failing to stop Grant's car
would not have been hit.

i %
ST
o o




APPLYING

Hypothetical:

Frank is a licensed therapist and is seeing high-risk clients. Frank's
wife calls him and tells him that she has won a radio contest that will
fly both of them to Bermuda if they leave now. Wanting to be more
spontaneous, Frank packs a bag and heads to the airport without
letting anyone know. In all of the excitment, Frank forgets about his
3:00pm appointment with his actively suicidal client. The client upset
about Frank's no-show attempts to die by suicide. The client was
unsuccessful, but does have harm from the attempt. The client
decides to sue Frank due to his professional negligence.

APPLYING CAUSATION TO THERAPTSTS

Part A: Proximate Cause

Is it forseeable that a high-risk client that is actively suicidal may attempt their own life? Yes.

Is it forseeable that a therapist skipping a session with an actively sucidial client may cause some
sort of harm to the client? Yes.

Part B: Actual Cause

But for Frank going on vacation, would the client have attempted suicide? Maybe, but there is not
enough facts here to tell. Experts would have to weigh in to be able to determine if Frank's
absence caused the injury.

What if the client planned on doing this no matter what Frank had said? In a situation like this
one--Frank's presence or absence doesn't change anything,



25 Cal App.sth 234
Court of Appesl, Fourth Distriet, Division 1, California

Angela BELFIORE-BRAMAN et al., Plaintiffs and Appellants,

V.
H 0 W IS P R 0 V [ D ? D. Daniel ROTENBERG, M.D,, Defendant and Respondent.
. Drrrzong

Filed 6/26/2018

Synopsis
Background: Patien! browght action against orthopedic surgecn for medical malpractice. The Superior Court, San Diego County,

On causation, the plaintiff must establish ‘it is more probable than not the negligent act was a cause-in-fact of
the plaintiff's injury. ’

"A possible cause only becomes ‘probable’ when, in the absence of other reasonable causal explanations, it
becomes more likely than not that the injury was a result of its action."’

'[Clausation in actions arising from medical negligence must be proven within a reasonable medical probability
based on competent expert testimony, i.e., something more than a "50-50 possibility." ’

‘[T]he evidence must be sufficient to allow the jury to infer that in the absence of the defendant's
negligence, there was a reasonable medical probability the plaintiff would have obtained a better result. “

Belfiore-Braman v. Rotenberg (2018) 25 Cal.App.5th 234, 247

114 Cal App.ath 1108
Court of Appeal, Fourth District, Division 1, California.

Daniel JENNINGS, Plaintiff and Appellant,
Y.
PALOMAR POMERADO HEALTH SYSTEMS, INC., et al,, Defendants and Appellants,

How 1S PROVED CONTINUED! e

Synopsis
Background: Patient brought medical malpractice action against physicians. After the Superior Court, San Diego County, No.

QIC788563, Sheridan Reed, J., granted physicians' motion to strike expert witness testimaony, claim for damages proceeded 1o jury,

“That there is a distinction between a reasonable medical ‘probability’ and a medical ‘possibility’ needs little
discussion. There can be many possible ‘causes, indeed, an infinite number of circumstances which can
produce an injury or disease. A possible cause only becomes ‘probable’ when, in the absence of other
reasonable causal explanations, it becomes more likely than not that the injury was a result of its action. This
is the outer limit of inference upon which an issue may be submitted to the jury.”

lennings v. Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1118 [8 Cal.Rptr.3d 363



.
DAMAGES

The final element in any action for professional negligence is damage.

Damage is the legal term used to describe the injury. After the duty, standard,
breach, and causal links are established, it remains necessary to establish damage.

A defendant's conduct can be utterly reprehensible, but if no compensable damage
has occurred there is no basis for an action at law in negligence. The plaintiff must
prove that he or she suffered some type of compensable injury; that is, that
something happened to the plaintiff or the plaintiff 's property as the proximate
result of the defendant’s breach of standard of care that warrants compensation by
the defendant to the plaintiff. Damage comes in many forms. It can be monetary,
physical, mental, and emotional. However, in a negligence action it must be
something that the courts recognize as compensable and must be significant
enough under the circumstances to warrant a monetary award as compensat[on

DAMAGES

Hypothetical:

Luke is newly licensed driver and is driving his automobile.
He sees a stop sign and decides to not stop. Luke runs his
car into Grant's automobile that was in the intersection
lawfully. As a result of the crash, Grant's vehicle was
totaled.

Did Grant have damages?

Absolutely, Grant is unable to use his vehicle any longer.




VF-500. Medical Negligence

We answer the questions submitted to us as follows:

1. Was [name of defendant] negligent in the diagnosis or treatment of
P P ,-Y I N (] [name of plaintiff]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you
answered no, stop here, answer no further questions, and have
the presiding juror sign and date this form.

Judicial Coundil of California Civil Jury Instructions (2023 s b i e S
edition) VF-500 Medical Negligence Yes No

If your answer to question 2 is yes, then answer question 3. If you

ot v : = . answered no, stop here, answer no further questions, and have
When a civil lawsuit goes to trial, a jury usually decides the presidi_ngjurgr sign and date this s

whether the defendant is liable to the plaintiff and, if so, the 3. What are [name of plaintiffl’s damages?

amount of damages. However, most jurors do not know the Liy; Fdsi-onomntils: e
nuances of the law. The judge presiding over the trial thus :::: ::'::g’ : ']
must describe the law to the jury so that they can apply it to S sk $ !

the facts of the case. These descriptions are called jury [other past economic loss 5 ]
instructions. Total Past Economic Damages: $
[b. Future economic loss

. . . i lost earni [
To promote accuracy and uniformity statewide, the Judicial :,m: ;:::gs $ I]

Council of California provides a standardized set of civil jury [medical expenses $ ]
instructions. Under California Rule of Court 2.1050, judges are [other future economic loss $ !

strongly encouraged to use them. Tosd Eoren Hoasorslt Damoggee 3|
[e. Past noneconomic loss, including [physical
pain/mental suffering:]

[d. Future noneconomic loss, including [physical
pain/mental suffering:]

TOTAL §

SPECTFIC TYPES OF

Most claims grounded in allegations of The BIG SIX we are going to discuss today are:

medical malpractice arise from
situations in which a patient received
medical care and for some reason the
result was unacceptable. The possible
things to go wrong are as different and
varied as the individuals involved in
them. While some cases have received
a certain notoriety in the media, the
fact remains that the practice of
medicine involves an infinite number of
variables that can cause an equally
limitless number of potential outcomes.

1. Falling Below the Standard of Care for the Profession

2. Performing Services Outside Scope of Practice and/or Scope
of Compentency

3. Client Abandonment
4, Improper Consent
5. Breaching Confidentiality

6. Falling Below the Ethical Standard in the Profession



FALLING BELOW THE STANDARD
OF CARE

CACI No. 501. Standard of Care for Health Care
Professionals

Judicial Council of California Civil Jury Instructions (2023 edition)

FALLING BELOW
THE STANDARD
UF [,AR[ FOR ‘[H[ 501. Standard of Care for Health Care Professionals

7 [A/An] [insert type of medical practitioner] is negligent if [he/she/nonbinary
RO F E S SI 0 N 7 pronoun] fails to use the level of skill, knowledge, and care in diagnosis
and treatment that other reasonably careful [insert type of medical

practitioners] would use in the same or similar circumstances. This level
of skill, knowledge, and care is sometimes referred to as “the standard of

[You must determine the level of skill, knowledge, and care that other
reasonably careful [insert type of medical practitioners] would use in the
same or similar circumstances, based only on the testimony of the expert
witnesses [including [name of defendant]] who have testified in this case.]

New September 2003; Revised October 2004, December 2005, December 2010




17 Cal 3d 399
Supreme Court of California

D [ FI N E - Gita LANDEROS, a minor, etc., Plaintiff and Appellant,
v.
.

A, J. FLOOD et al., Defendants and Respondents.

S.F. 23359,
June 30, 1976,

Standard of care, a term used in medical and mental health treatment, refers to the usual and customary
practices within the field. The standard of care is designed to protect consumers of health services by setting
a minimum standard for what is considered acceptable behavior by treatment providers.

It has been described as the “qualities and conditions which prevail, or should prevail, in a particular mental
health service, and that a reasonable and prudent practitioner follows.”

[Zur, 0. (2015). The standard of care in psychotherapy and counseling: Bringing clarity to an illusive standard.
Retrieved from http:/www.zurinstitute.com/standardofcaretherapy.html]

“With unimportant variations in phrasing, we have consistently held that a [practioner] is required to possess
and exercise, in both diagnosis and treatment, that reasonable degree of knowledge and skill which is
ordinarily possessed and exercised by other members of his profession in similar circumstances.”

[Landeros v. Flood (1976) 17 Cal.3d 399, 408 [131 Cal.Rptr. 69, 551 P.2d 389]

However, sometimes its hard to determine. For

YUU KN UW H— W HEN YUU S[E “- example, you should know what a cake is and what a

hamburger is, right? But sometimes its not so easy,.
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HOW WAS STANDARD OF CARE DEVELOPED!

SIGN UP AND GET LISTED  LOGIN

'GET HELP LEARN FOR PROFESSIONALS ABOUT

HOW WAS THE STANDARD OF CARE DEVELOPED? seeking professional advice or

No single governing body sets the standard of care within a given field. Rather, it is determined by what prudent treatment because of something
professionals with similar qualifications would do in similar situations or circumstances. In some instances, the standard of you have read on

care is very clear. For example, therapists should never engage in sexuval relationships with the people in their care, and they GoodTherapy.org.

should never forge documentation. In other situations, however, there may be considerable disagreement among qualified

therapists about the treatment approaches and practices that are considered to be most effective.

Therapists are typically held to clinical, legal, and ethical guidelines. Each state has specific laws about how long records
must be maintained, for example, and practicing professionals are also held to an ethics code that is specific to their training
and credentials. The standard of care, which takes all of these factors into account, is determined by statutes, licensing
board regulations, case law, ethics codes, consensus among professionals, and consensus among members of the

community.

The standard of care is neutral and does not consider any one type of therapy to be better or more effective than another,
nor is it based on any one theoretical orientation or therapeutic approach. Regardless of the approach they have chosen to

take toward treatment, therapists are expected to adhere to the standard of care within their profession.

The standard of care may be subject to change as new research emerges and advances in technology help mental health
treatment grow and adapt to best suit the needs of those seeking help. New statutes and case law may also play a partin
helping shape the standard of care.

From Good Therapy

50 IT°S THTS MAGICAL STANDARD THAT EVERYONE KNOWS,
BUT IS NOT WRLTTEN DOWN ANYWHERE...AND T AMHELD TOTT...
{ET, TF T AMUNSURE THERE TS REALLY NO WAY FOR ME T0 BE SURE...
LF 1AM WRONG ITWILL COST ME A LOT OF MONEY...
THTS FEELS LIKE L AM PLAYING A GAME THAT L HAVE NO WAY OF WINNING

Yep! Welcome to Malpractice. Fun, right?




185 Cal App.4th 1535
Court of Appeal, Second District, Divisian 6, Californi

WHO TASFLNAL SAY OF WHATTHE CORECT - et
STANDARD OF PRODF I5..]

As a general rule, the testimony of an expert witness is required in every professional negligence
case to establish the applicable standard of care, whether that standard was met or breached by
the defendant, and whether any negligenceby the defendant caused the plaintiff's damages.

A narrow exception to this rule exists where' " ' . . the conduct required by the particular
circumstances is within the common knowledge of the layman. . . . [Citations.]” ' This exceptionis,
however, a limited one. It arises when a foreign object such as a sponge or surgical instrument, is
left in a patient following surgery...The "common knowledge" exception is generally limited to
situations in which ... a layperson “ . . [can] say as a matter of common knowledge . . . that the
consequences of professional treatment were not such as ordinarily would have followed if due care

" n

had been exercised.” . ..

Scott v. Rayhrer, 185 Cal.App.4th 1535

ANY HELP HERE!

When dealing with malpractice, the therapist is often alone. Maybe a 'he-said/she-said situation: The
therapist's individual opinion and work will be placed under a microscope to be scrutinized. Outside 3rd parties
will be brought in to evaluate what they did. This may be done by just reviewing their notes. One voice has to
be loud enough to defend themself against all of this scrutiny.

But, if there is more than one voice, it may be easier to prove you are winthin standard of care. There is
strength in numbers so look to add numbers to support your side:

-Seek Colleague Consultation

-Participate in Peer Groups

-Communicate on CAMFT List-Serves

-Contact CAMFT Legal Staff

-Read Peer Reviewed Resources

-Utilize Reference Tools such as the DSM-5 for mental health professionals.

It is much harder for one expert to prove a therapist acted outside standard of care when that therapist has
several therapists or resources supporting the actions taken.
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Neilsen v, Kazarian, Not Reported in Cal Rpdr. (20118]

up during therapy. Neibsen furiber alleped that- Eazoran's
srateaments 10 the child eudody svaliee conradicsed carlier
positive. asscesments and were made o discredit her and
undemsine any claim she may belag agadnst ldin, Nedlsen
alleged that as & result of Fazaran's stsements. she kst
custody ol ber s

=2 Atthe end od 2013, Neilsen began treatment with another

therapist, Neilsen alleged thas, doring this meament, she
erahually began 1o realive thit Kazarian's weatment may
bave bezt aucthical. Finally, in 2006, Nesea reakized her
therapy with Kazarian baed been harmful to her, Fraoe o this
realization, Neilsen was wsaware that Kararian's actsons were
potentially actionahle.

On Octoher 6 2006, Neilsen filed 0 complaint againss
Kagarinn. Kazaran demmrred. The trial court found that
Helbsen's <laims were hamred by MECRA's one=year state
of Hmitations and tha Nellsen had not alleped m stionable
msrepresenlativn. However, the trial count granted Neilsen
leave to amond and Neilsen filed ber first ansended complaint,
alleging couses of actiom for (1) seghgence, (2) minioml
infliction of coctional disress. () fraud, (4] consmmctive
fraud, (%) negligens miseeprescazation, (6) sexeal bancrv by
a therapist in vielation of Civil Code section
senual contsct by a therapet i violation of Busin
Frafossions s il 151 breach of Adaciary dut;
and (93 vielatson of Hsim; s Code et

‘s fixst amended complaint alvo ulisded mew
J]lL!MI\‘mﬂ sl Neilsen's delayed discovery it Kazari's
womduct was harmiul, Cnee again, Kararnen demumed. The
wial coart sustaimed the demmrmer withou lenve o amend.
Neilsen filedd this tinely appeal

DISCTUSSION

1. Sanndand of review

“tn appeal from a judgmens dismissing an oction afier
susinintng o deemer withoal keave (o geensd, the smmdimd
of mevdew ds well senled. The reduwing coun gives te
comsplamt 4 reasomable uiterpretatoon, e treats the demurer
s achmibting all ssterial facks properly pleaded, |Citations |
The coart does not, hewever, zssume the tullvof coaterons,
deductions or conclasiors of law, [Uitation. ] The judgment
st e atfimed ‘i any one of the several gromds: of
demmurrer is well laken, [Ciaticas | | Cletson | However, it
35 caror for 3 sl court to susisn & demurier when the
planbifl bus stalcd & cause of action under any possibic logal

AIARIA

thary, [Cieation | And it 1 an atuse of discrerion o sestam a
denueres withour ket e 1 snsend i the plaimiiff ubimvs there i
areasanable possibility any defect identified by Ihctlefondw
can be cured by amenduent.”

Dt [1992) 2 Caldty

sullivioney of a ulllqﬂaml e nove.

11, Meilsen has sufficiently alleged her delaved discovery of
her imjury

When it rubad oo Razarion's denmirer, the srial coun il

fimeiregs 2510 wach of Neflsen's catees

il the irsal court concluded tht Nelsen's

I was harred by MICR ey ir stanile of

} bocae the allsgativas

undlerlying each of Meilser's cawses of action anse witkan

her treatment relmionship wath Kazaman, The trial coart

alse found Neilsen's allegations of delayed discovery were
insufTiciens m ol e statwe.

3 W ot sind Gl Metlses allvpasions. of debayed
discovery sufficionr to il e ome-vear lmitlsons perod.
Thecamse we finsd Neilsen lis successfully pheaded her deayed
discivery, we nesd not tesslve whether Kagarian's alleged
ingentional (vns are absr subject o MICRAS ooe-year staiie
for profisstonsl neghgence sather than the leager limitation
purhads lor hattery o tntenimons] tailiction of emodenal
distress (Uode O Froc.. § 3351 |two years] ), Eroud (f, §
338, subsd. () {lheee years] ), o bresh of Geduciary doty (i,
§ 33 [four vears] |- That is, even if the onc-year limitaticns
perind apphes 1o them, ihey are timely under the delayed
diseovery rule.

0T jrickés she detayed discovery e, a cuwse af action ccmies
and the stange of linsacions begins wo mo when the plainiff
has reason fo Snspset an injury and soms wWionpil cawse,
wiless the plintifl pleads and proves that a reasarshle
iitvestigation at that tinie would niot have revealsd @ factual
bags for hot pasticidar cause of astion In that case. the
striie ol limatations for that cawse of acion will be wolled
unsil such time as a reasomable investigation would have
m“vca]\a its faenal basie! (Fio ey
) 35 Culdth 7 ‘_m';hnwkrwul\ o the
discovery rube fir delaved acerual of 5 couse of sction, 4
plaintilf whose comikaing shows om its Face tat bis claim
wostled e barred withoat the henefit of the discovery rabe must
specalically plead fcts 1o show (1) the time and munner of
discovery and {2) tlse inahility to have made earlier discovery

despize renzamable diligsnes™ italics pminied |

Neilsen v, Kazarian, Not Reported in CalRptr, (2019)
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BI84207
i
BTy
I
Fiked M1W2049
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Crpimion
DHANIDINA. K

=1 Kimberly Meilsen [Neilsen) appeats from a judgment
athier thit il eoart stisenined withow lesve o amend Seon
Kngarian's (Kazmrian) demurrer to Nedlsen's first amended
wamplaint, Neilsen sued Kazrian, Ila ﬁlrma therapist, for

il aonal torts, alkeg
n insppropriate nonseinl and sexanl comingl wWith Meilsen
under fhe gise of trexment, The trinl court found tha all
of Meilsew's chises of action were bared by e Modwal
Injury Compensation Reform Acfs (MICRA) (Code Civ
Prog . & 305 eme-year sianuce: of limiloions. governing
professional mephigence cladme againsr healthcare providers,
I additiom to bemg time-hared, the trial court also found

Neitsen v, Kazarian, Not Reported in CalRplr, (2015)

T onchusary sssertions that [the] dely in discovery whs
veasonahle sre mwl]'.‘:ru( newl -uII not enable the l.ll!l|)|nll\|
o withsannd P

H1 841 Cal I_".I 2070 A plaienifl 1
hiehd 1o [his ve] ber acmnl knowledge as well as nowledge
st could reasnabily be d 4 thevsigh ol

that the statements anid cmissions anderlying Neilsen's [
cuses ol actison were nonacticnable opinion thas fhere wie
20 privase right of action vnder Ussiness and Protesi
Conde sectiom 729, and that Nedven had not alloged any unfawr,
el or fravdatent hu-uwh praclice under Hasmess snd
tesime sl foml
Py, We reversd the |u|§g|m:n| im it imdd uilieen in part

FACTUAL AND FROCEDURAL BACKGROUND

Because thi i}

facts us they are alleged m the operative pleading. |

Cal, Appdih 23

Neilsen sought m healh wreatment from Kasnm n
213 in oeder to nddress her depression, issues related 0
bset chilithood adoption. and ber relationshp with ber son's
father. Kazaician advertised himself as an expert in the ares of
eating pecple with adoption ssues, imforming his pariess
Mt T sl v adopied, Neibsen afleged thar, during bey
therapy with Kazarian, e usid what Neilsen claracierized ds
“vudidling sesshons’ or a “cusddl hiniigue” uneler the guise
nta spcial sdoptive and anachiment reament. Karsriag wid

That th i would resre™ her hrois Jeid her
o belicye thar the full \md)' <coniact was part of her treamment.
Aroumd 1 lime Kazatian witiated these coddlmg scysions,
B s askid Nedlsen af she wambed v make out, whether she
i amractedd 1o himy, whether she thoughs shovt him sexually,
aned wheller she was willing b have sex wil kim as part of
reaiment, When Nedsen asked Kararian aboat bis wife, be
wipalbed, Wy wille understaics thi ki o work that [ diand i
[y ] ehia T e b Treed 1o de b blp pecple ™ Neiksen
alleged that she felt “uncomfortable” during the cuddling
sessions. Neilsen's Last thernpy session with Kazarion was in
December 2014

On Sepaember 19, 2015, ot a custody hearing snvalving
Neilsen's som, & child custody evaluator testified as o
imformation she received from Kazarinn ahout Neilsen's
therpy and mensal condiion. Kazarian did not imvoke the
physician-paticnd privilepe or potily Neilsn that Be was
divalging ler medical information. Kasrin whi e child
cumpody ehaliatos that Neiluemn wits erratic, prome (o exinemis,
that the childs father was the mone mtional parent, that
Weilsent's compliings of dimestic viobence wire buscloss,!
and tha Nelbsen spffered from  borderline personsliny
disorder, @ diagnosis that Meilsen alleged oever came

4 Here Neilsen alleged that she began w0 renlize that

Kupnrian®s actions wmy hive bee wiing when she snw
nnothes thernpist at the end af 2015, and that during 2016, she
realized the heliavier might be inappraprinte mnd actianable

ok b complalu in Dtober 2015, witlin one year

sources open do [him or] hee ™ (. Ll & Co {1955
4 al i, L1159}

The tnal court conclsded here that Neisen's allegntions that
she felr mncosdfonable daring her weatmens should have
alerted her to any wrongdomg of neglgence on the g o

Kazarn. The el court reasoned that Neilsen's complaint
s essentially o chum for sexunl buttery thal scorved, =t the
very katest, when her treatneent concladed n December 314
Althinigh n ciuse of setion fie bimery genemlby secrnes st
the tme of phviacal sostnct {(Sorber, AfacOuirrie 2)
12 CalApp2d 771, 7730 Neilsen: bss: alleged 2 oype of
banere accomplished chrough deceprion. The nal cou dad
nel consider the meremental nature of Kazanau's advances
combmed with lus assurmeces that the plyscal contact was
port of measment. This, fr e Sitery cawse of action &

accrog al the tme of physical comact, Netlsen would also
meed 10 be nware, or ot least he on motice, of'the natire of the
false trestmens

Moreover, a paticst wh s aneomfortable dusing weatmest
nmy peasonably rely wpon ber physwini’s scothia
e ulmmmln.l-wh;u sl has been wronged

39 Und 3d 802, R} Even the best medical
trentment oy feguire & lomg and dalficult recuperation
period, have negative side effects, or cause discomfon, (et )
Far these and atber rexsons. sae aften a3 mo prowgn neans
of learmang that she has been burt by medical malpractice
hecauss the injuries me po n|u 5 |mimediviely apparenn
(Brown v Bl N, 2 0ald £34) Thas may
e even more e Bl connekt oF 3 miblpmetoe sus
for suhstnnibard mentel Weahh remmens, father than foe
exspple, an action for @ betched surpers. A mental henlth
injury i= poteatinlly more obscused because there may he
o physical manifestaton of pain 10 serve o impenss for
& plaipilf iy investigate o potentinl clam. Sumibarly, given
ahee i pelariomshiip berween pyehothernpis s petiest
which argaahly mvobies a higher dogroe of intimocy i
trusl then, sy, between potent snid surgeon, thie petent's
reasopnhle relimes ap the pychotherspisss sssesenent of
Tier aw resction to therapy makes ihe patient particularhy
ausceptible to bér paychothenipise’s isvumnees

atig a poteatial clame Thus, Nelsen's complamt

s timely even under MICRA'S strict ane-vear statute. * Tt
crter for the Tar of the sintte of limitations t be raised Ty

demisrer, thie defict maist chesrly ini affimatively nppeat an
the fnce of the complaint st ot evcugh that the complaini
sotrs menely that the nction mury e bamed.” "

The yuestion ﬂfv\hsn there I.\an been a delayed
discovery. especially m malpractice crses. s 3 question ol
fact and * “only where rensonable minds can drmy but one
eonclsion In-m the evidence thoit the question beconwes &
emsttes of lnw " " (Hr
| Meibsen's allegntions rlm abe felt “uncomfortable” o
even "very ussombortable” do net establish as & mater of law
that sl shoubd have beenon notiee of a potential professional
malpractice chum agatnst Kasarine especinlly. m the context
o i grsnnmees that e remsent wis legitiman:

We lind that Neslwen's allegnbiony were sullicent to myvoke
the delaved discovery rule mnd toll MICRA"S onewyear sintute
of limitations. Accoodingly. Neiliew's complaim was umsly.

T Neilsen's thardl. fourth. and fifth canses of action for frand
constmctive frad, and pegligent misrepresemation

In saddatzinn to comchuding (bt Neilsen's comyplamt wis lme-
barred, the tral cout also found that Neibsen's thid, fourth.
mnd fifth couses of action hased on fraud fuiked for the
ndditinaal resson thst Netlsen bad not alleged oo icoonahls
mmisrepresentating. Aguin. we dissgres

Meilsen alleged, nmoiz other things that Kazarinn
represented “his kissing. coddling. amd cupping ber breasts
were & necessary’ component of her dberapy. pant of some
specinl adoplive therupy techmiqus that would help re-wize
ber brain|.] help ber form better mttaclments and cure ber
depresssnn ” This statemnt finlls squirely within lhe elements
pecessary to plead & case of sction for Fraud which ore:
“{n] i {dnlse rep
o noodiselosueh, (b koowledpe of :alsuv o+ (e} mbent 1o
astumhk reliance.

an.m mrsrepresented I)ml the Ludl}]lnu wits 1 thernpetitic
techmmque designed 1o irent Neilsen's saies shemmuing from
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QUTSIDE STANDARD OF CARE

Practices that lie outside the standard of care's guidelines are
generally considered to be negligent or otherwise sub-standard,
and these generally include practices that are illegal and/or
unethical. If a therapist does what any other therapist would have
done in similar circumstances, then they are practicing within the
standard of care, regardless of the outcome

Think of it like a target.
If you are in the target-- then you are within standard of care.

If you are outside of the target-- they you may have a negligent
claim brought against you.

CACI No. 506. Alternative Methods

WHAT TF THERE ARE TO APPROACHES? [k

Judicial Council of California Civil Jury
Instructions (2023 edition)
Sometimes there are two paths to go down. If both methods of

care are recognized, and the one you choose is unsuccessful--the
law will not penalize you for selecting that path.

/- Download PDF

506. Alternative Methods of Care

[AJAD] [insert nype of medical practitioner] is not necessarily negligent just
because [he/she/nonbinary proneun] chooses one medically accepted
method of treatment or diagnosis and it turns out that another medically
accepled method would have been a better choice.

New September 2003

Sources and Authority

+  “A difference of medical opinion concerning the desirability of one particular
medical procedure over another docs not . . . establish that the determination to
use one of the procedures was negligent.” (Clemens v Regents of Univ. of
Calife 1) 8 Cal.App.3d 1, 13 [B7 Cal.



WHAT IF TT 1S UNSUCCESSFUL!

If you are within standard of care and are unsuccessful in therapy,
it does not mean you committed malpractice.

For example, if you provided appropriate theraputic techniques
and interventions to stop a client from completing suicide, the
interventions are unsuccessful and the client dies by suicide -- the
therapist is not automatically guilty of malpractice.

CACI No. 505. Success Not Required

Judicial Council of California Civil Jury Instructions (2023 edition)

/~ Download POF

505. Success Not Required

[AFARN] [insers e of medical praciitsoner] is not necessarily negligent just
i provioun] efforts are unsuccessful or [he/she/

nonbinary proneun) mnkt:s an error thul was n-u!mmhk under the

circumstanc L Ve af me imner] is negligent only

I [hefshefnonbinary z v

careful as other reasonable [inser iype of ﬂrn.flr.r# pracitiiome, rrl would

have been in similar circumstances.

New Seprember

Sources and Authority

cannot be held lable for mere erve

adjusfge whether
ncau 1. Tomuryose

is il reguired Lo
have thal degres of skill and leaming ordinar
practicing in the same lo

that I:annn.g. to the tregment

SCOPE OF PRACTICE AND/OR SCOPE OF

COMPENTENCY

! PERFORMING SERVICES QUTSIDE




Donald Rumsfeld

Official portrait, 2001

13th and 21st United States Secretary of
Defense

In office
January 20, 2001 — December 18, 2006

“There are known knowns. These are things
we know that we know. There are known
unknowns. That is to say, there are things
that we know we don't know. But there are
also unknown unknowns. There are things we
don't know we don't know."

--Donald Rumsfeld answered this way when
describing terrorism intelligence in a briefing.

WHAT IS SCOPE OF PRACTICE OF
AN LMFT]

The legal authority for an LMFT to
practice comes from the Business and
Professions Code, Attorney General
Opinions, and other legislative and
regulatory authority. A “scope of
practice” is the definition provided in
law that delineates what the profession
does and places limits upon or confines
the breadth of functions persons within
a profession may lawfully perform.

Cal. Bus. & Prof. Code § 4980.02

(a) For the purposes of this chapter, the practice of marriage and family therapy shall mean the
application of psychotherapeutic and family systems theories, prineiples, and metheds in the
delivery of services to individuals, couples, or groups in order to assess, evaluate, and treat
relational issues, emotional disorders, behavioral problems, mental iliness, aleohol and
substance use, and to modify intrapersonal and interpersonal behaviors,
(b) The application of marriage and family therapy principles and methods includes, but is not
limited to, all of the following:

(1) Assessment, evaluation, and prognosis.

(2) Treatment, planning, and evaluation.

(3) Individual, relationship, family, or group therapeutic interventions.
(4) Relational therapy.

(5) Psychotherapy,

(6) Client education,

(7) Clinical case management.

(8) Consultation.

(9} Supervision,

(10) Use, application, and integration of the coursework and training required by Sections
4580.36, 4980.37, and 4980.41, as applicable.

(c) The amendments to this section made by the act adding this subdivision do not constitute a
change in, but are declaratory of, existing law. It is the intent of the Legislature that these
amendments shall not be construed to expand or constrict the existing scope of practice of a
person licensed pursuant to this chapter.

Ca. Bus, and Prof. Code § 4980.02




WHAT 15 SCOPE OF COMPENTENCY

OF AN LMFT! INVEST IN

Scope of competence defines or limits MENTAL HEALT“
what the individual within the EDV CA‘“ON

profession may do and is determined by
one's education, training and
experience.

DIFFERENCE BETWEEN PRACTICE VS. COMPETENCY

These two scopes tend to overlap, and in some cases, go hand in hand. One, when
practicing marriage and family therapy, has a duty to work within one's scope of practice,
but is also limited by scope of competence.

Scope of practice is defined for the profession as a whole; scope of competence is
individually defined/determined for each marriage and family therapist.

Therefore, even though it may be within one's scope of practice to work with a person
diagnosed with borderline personality disorder, for example, it may be outside of that
LMFT's scope of competence if he or she has never worked with an individual with such a
diagnosis, or, if he or she has limited education or training in working with such a disorders.



N (i A My MY

Absolutely! You didn't know immediately how to
ride a bike or drive a car, but your learned.

Simply stated, in order to expand one's
repertoire, the LMFT may acquire continuing
education, take additional coursework, read
relevant literature, watch relevant videos, read
relevant information online, seek clinical
consultation or obtain training or supervised

L " . Qe
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PROBABLY NOT. UNLESS YOU DO SOMETHING
WAY QUTSIDE SCOPE.

[N MOST STTUATIONS-- NOTHING WILL
HAPPEN.

[F THE CLIENT TS INJURED THOUGH --- $58

CACI No. 508. Duty to Refer to a Specialist

Judicial Council of California Civil Jury Instructions (2023 edition)

/= Download PDF

OBLTGATION T0 REFER QUT T—

If a reasonably careful [insert rype of medical practitioner] in the same
situation would have referred [name of patient] 1o a [insert type of medical
specialist], then [name of defendant] was negli if [he/sh binary
pronoun] did not do so.

However, if [name of defendant] treated [name of patient] with as much
skill and care as a reasonuable [insert type of medical specialis] would

While not directly on point, if a therapist have,then e o dfondans was 1ot eglgen.
perfoms services that is not within scope e St 31
Sources and Authority
of compentence, they are held to the e e

the physician meets the higher standard of care, be or she is not negligent,
StCI n d a rd 0 SO m eone Who d OeS (Simane v Sabo (1951} 37 Cal.2d 253, 257 [231 P2d 19])
L = If the evidence establishes that the Tuilure of & nurse 1o consult the attending
hysician under the ci T d in the case is not in accord with the
standand of care of the nursing profession, this instruction may be applicable
(Fraije v. Hartland Hospital (1979} 99 Cal. App.3d 331, 344 [160 Cal.Rper.
246].)

EXG m p Ie : Secondary Sources

6 Witkin, Summary of California Law (11th ed, 2007) Torts, §§ 1066, 1067

California Tort Guide (Cont.Ed Bar 3d ed) § 9.6
ici i I 3 Levy et al,, California Torts, Ch. 30, General Principles of Liability af
- : k- Vi Vi 3 ¥
Physicians who e!ec} to l:lreat a patient even though the patient should I?a ve been S e S T e T e e
referred to a specialist will be held to the standard of care of that specialist. If Pracuiioners, § 31,13 (Mitthew Bender)

the physmlan meets the hlgh&f standard of care, he or she is not ncgligcnt. 17 California Forms of Pleading and Practice, Ch. 209, Deatises, § 209.11 (Matthew

(Simone v Sabo (1951) 37 Cal.2d 253, 257 [231 P.2d 19]) :‘:;:rizrmi:. Forms of Pleading and Practice, Ch. 415, Physicians: Medical

Malpractice, § 415.11 (Matthew Bender)

17 California Points and Authorities, Ch, 175, Physicians and Surgeons, §§ 175.20
(Mutthew Bender)




FOR MORE INFORMATION ON
SCOPE OF PRACTICE AND
COMPTENCY
CAMET HAS AN ARTICLE

SPECLAL CONSIDERATION:
LETTER WRITING...

- "My client wants me to write a letter so they can get time off of work.."
- aka Workplace Accommodations Letter

- "My client wants me to write a letter to receive disability benefits..."
- aka Disability Letter

« "My client wants me to write a letter so they can have their Great Dane in their 200 square
foot apartment”
- aka Emotional Support Animal Letter
- "My client wants me to write a letter to receive surgery gender affirming.."
- aka Gender Affirming Surgery Letter




DO YOU THINK YOU ARE QUALTFTED T0 WRTTE AL OF THESE LETTERS
ANY OF THESE LETTERS!

GREAT..PROVELT...

FIRSTLOOK AT SCOPE OF PRACTICE...IS THIS SOMETHING YOU CAN DO...

Can you write the letter? -- Well...yes...physically you may be able to do so.

Can you write the letter for the specific purpose or organization? Well...that depends...

Example: Social Security Disability Insurance (SSDI)
An applicant is required to provide medical evidence from an “Acceptable Medical Source” (AMS) to establish that they
have a medically determinable physical or mental disorder.

For all claims, the AMS list includes licensed: Physicians, Psychologists, School psychologists (for impairments of
intellectual disability, learning disabilities, and borderline intellectual functioning only), Optometrists, Podiatrists,

Speech-language pathologists, Certified Nurse Midwife (CNM), Nurse Practitioner (NP), Certified Registered Nurse
Anesthetist (CRNA), Clinical Nurse Specialist (CNS), Audiologists, and Physician Assistants

20 CFR § 416.902. (a)(1)-(8)]




ANOTHER EXAMPLE....

Example: Family and Medical Leave Act (FMLA)

Under the FMLA, an individual's serious health condition must be substantiated by a certification issued by a qualified
health care provider. The Act defines a health care provider as the following:

A doctor of medicine or osteopath who is authorized to practice medicine; podiatrists, dentists, clinical psychologists,
optometrists, chiropractors, nurse practitioners, nurse-midwives, clinical social workers and physician assistants and
any health care provider an employer's group health plan's benefits manager will accept certification from to
substantiate a claim for benefits (which does not necessarily preclude MFT's, but it would have to be verified)

[29 CFR § 825.125 (a)-{c)]

How WOULD TKNOW ABOUT ALL OF THIS!

LFYOU HAVE TO ASK...THEN THIS MAY BE OUTSIDE OF YOUR 3C0PE OF
COMPENTENCY. YOUR WRTTING THIS AS AN EXPERT SO YOU SHOULD BE
EXTREMELY KNOWLEDGABLE TN THIS AREA.



.
WHAT DOES AN EXPERT LOOK LIKE!

NO ONE SHAPE OR STZE, BUT THEY HAVE T0 BE PERSUASTVE.

IMAGINE YOU ARE ON THE STAND...AN OPPOSTNG ATTORNEY ASKS YOU...."HOW ARE YOU AN EXPERTI"
{OUR ANSWER SHOULD CONSIDER WHAT TRAINING, EDUCATION, AND EXPERTENCE YOU HAVE.

SAYIT0UTLOUD.

F YOU WERE NOT INVOLVED. WOULD YOU BE PERSUADEDT ASK A COLLEAGUE .

tOR MORE
INFORMATION ON
LETTER WRITING

CAMETHAS A

PRESENTATION Guidelines for Writing Letters and Offering

Professional Opinions

By Alain Montgomery, JD
CAMFT Staff Attorney




CLTENT ABANDONMENT

WHAT IS THE DUTY OF CONFIDENTIALLTY!

The term abandonment at first might invoke thoughts of
someone being left alone in an area where they are unable to
provide for their own needs. In more ordinary circumstances ¥
one might think of leaving a child unattended. The medical !
malpractice definition of patient abandonment is no different
in theory. A cause of action for abandonment occurs when a
provider is actively providing care, treatment, or services to a
patient and ceases without proper notice and opportunity for
the patient to make other arrangements and transfer
records. The courts have long encouraged providers to give
patients adequate time and opportunity to seek alternative
sources of care as a matter of public interest




CACI No. 509. Abandonment of Patient

Judicial Council of California Civil Jury Instructions (2023 edition)
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508. Abandonment of Patient

[ Name of plaingff] claims [name of defendani] was negligent becanse [he!
encnen ] did not give [rame of patien] enough notice
3 wing from the case, To succeed, [name of plaintif] must
prove both of the follow
1. ‘That [name o lans] withdrew from [name of parient]'s care
and reatme

ms} did not provide sufficient notice for

However, [name of defendan:] was not negligent if [he'shefnonbingry

ow DoEs ONE LEGALLY ProvE T | e

SPECTFIC COURT CASES ON THE TOPIC....

“A physician cannot just walk away from a patient after accepting the patient for
treatment. . . . In the absence of the patient’s consent, the physician must notify

the patient he is withdrawing and allow ample opportunity to secure the presence
of another physician.” (Hongsathavij v. Queen of Angels/Hollywood Presbyterian
Medical Center (1998) 62 Cal.App.4th 1123, 1138 [73 Cal.Rptr.2d 695].)

“Abandonment as a theory warrants CACI No. 509 only where there is evidence

that the physician has accepted responsibility for the patient and then has
withdrawn without giving enough notice to ensure timely continuity of
treatment.” (Zannini v. Liker (2022) 74 Cal.App.5th 610, 627 [289 Cal.Rptr.3d

712].)




-
BEST WAY 10 AVOID CHARGES OF ABANDONMENT...

The client quits.

A client cannot argue abandonment if they were the one that lead
termination.

* “When a competent, informed adult directs the withholding or withdrawal of
medical treatment, even at the risk of hastening or causing death, medical

professionals who respect that determination will not incur criminal or civil
liability: the patient’s decision discharges the physician’s duty.” (Thor v. Superior
Court (1993) 5 Cal.4th 725, 743 [21 Cal.Rptr.2d 357, 855 P.2d 375].)

MoST COMMON SCENARTO....

Therapist has a relationship with a client
and one of a few things happen:

1. Conflict comes up
2. Client is not making progress
3. Client needs a higher level of care
4, Client is behind in payment
5. Client wants a different modality

This is not exhaustive...

_



WHAT CAN TDO 70 AVOTD ABANDONMENT CHARGES!

First, assess to see if the client is in crisis. Think harm to self or others.
If the client is stable then termination may be appropraite.

Unfortunately, there is no magic formula to combat abandonment. You can try and lessen your exposure
by:

1. Providing ample notice
2. Creating a termination plan
3. Providing referrals and resources (3 to 5)
4. Providing care during termination process
5. Follow-up Care or After Care

Each situation is different and so it is up to the clinican to use their best judgement. Consult if unsure.

WHAT DOES CAMET CODE OF ETHICS SAY
IN THIS STTUATION!

1.7 ABANDONMENT: Marriage and family therapists do not
abandon or neglect clients/patients in treatment. If a therapist is
unable or unwilling to continue to provide professional services, the

therapist will assist the client/patient in making clinically appropriate

arrangements for continuation of treatment.




BEFORE SEETNG A CLTENT...CONSENT

The treating practioner must have valid consent.

Consent to treatment is the agreement that an
individual makes to receive medical treatment, care, or
services.

Consent is only valid if it is voluntary and informed and
comes from an individual who is capable of consenting
to treatment. Voluntary consent means that the
person decides whether to consent to treatment.
Healthcare professionals, friends, or family cannot
influence or pressure the person to make a decision




CACI No. 533. Failure to Obtain Informed Consent -
Essential Factual Elements

Judicial Council of California Civil Jury Instructions (2023 edition)
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533. Failure to Obtain Informed Consent - Essential Factual
Elements

0 w D 0 ES 0 N E EG A l I_Y [Name of plaintiff] claims that [name of defendant] was negligent because

[hefshe/nonbinary pronoun] performed [afan] [insert medical procedure] on
[name of plaintiff] without first obtaining [his’/her/nonbinary pronoun]

informed consent. To establish this claim, [name of plaintiff] must prove
all of the following:
. 1. That [name adant] performed [a/an] [insert medical
procedure] on [name of plaintiffl;

2. That [name of defendant] did not disclose to [name of plaintiff] the
important potential results and risks of[and alternatives to] the
[insert medical procedure];

. That a reasonable person in [mame of plaintff]’s position would
not have agreed to the [inserr medical procedure] if that person

had been adequately informed; and
0 -[ 0 N P OI N -[ . That [name of plaintiff] was harmed by a result or risk that [name
e : of defendant] should have explained.

September 20 evised June 2014, May 2020

Directions for Use

THTS NORMALLY COMES UP WITH CHILDREN. .

A parent alleges that the therapist should not have
seen their child.



.
THE BEST WAY T0 AVOTD THIS IS T0 UNDERSTAND TERMINOLOGY...

When dealing with minor consent, it is critical to understand the difference between the two
types of custody: physical and legal. The law includes multiple variations of these terms,
defined as such:

- "Joint legal custody” means that parents shall share the right and the responsibility to
make the decisions relating to the health, education, and welfare of a child.
- "Joint physical custody” means that each parent shall have significant periods of physical
custody and that physical custody shall be shared in such a way as to assure that a child
has frequent, continuing contact with each parent.
- "Sole legal custody” means that one parent shall have the right and the responsibility to
make the decisions relating to the health, education, and welfare of a child.
- “Sole physical custody” means that a child shall reside with and be under the supervision
of one parent, subject to the power of the court to order visitation with the other parent.

PARENTS ARE MARRTED...

If the child is born to a married couple and both
parents names appear on the birth certificate-- the
custody arrangment is likely joint legal custody. In a
scenario where the parents are married when a child -
is born, there is generally no question about
parentage. The law assumes that married persons
are the child's legal parents, so joint custody is
automatically established in most cases.

In this scenario, it is likely that either parent may
consent unless there is something unique about this
situation.



PARENTS ARE UNMARRTED...

If the child is born to an unmarried couple, the parent seeking
serivices will likely need to provide documentation to support
their legal right to consent. When a child is born to unmarried
parents, the parentage of the child may need to be
established by the courts for the non-natural (non-birthing)
partner to gain legal rights. The birthing parent will likely have
legal rights established immediately.

If the legal relationship of a guardian to the minor is in doubt,

the clinician can at their discretion request a copy of the birth

certificate or the child custody agreement/order, which should
include a judge's signature, for further clarification.

In this scenario, the facts will dictate if there is sole legal
custody or joint legal custody.

If a parent, who is divorced or separated, is seeking services
for their minor-- the clinican should obtain documentation
from that parent to confirm what consent is required.

In most situations, both parents have joint legal custody and
either parent would be able to consent. However, the
therapist would need to review the documentation to see if a
provision was placed in the custody documentation that
would require both parents to consent. This is not common.




PARENTS ARE ADOPTIVE ...

Adoption is the process of establishing a legal parent-child
relationship when the adopting parent is not the child’s
biological or birth parent. This means that once the adoption
is final, the adoptive parent(s) have all the legal rights and
responsibilities of a parent-child relationship.

In this scenario, the facts will dictate if there is sole legal
custody or joint legal custody.

STEPPARENT 15 SEEKTNG TREATMENT FOR CHILD...

A stepparent requesting therapeutic services from the
therapist may need to provide documentation to support their
legal right to consent to the treatment of a minor. With
limited exceptions, stepparents do not have any legal rights to
their stepchildren unless they have legally adopted them.
Because the stepparent(s) have no legal custody over the

R child, they are not permitted to make legal or medical
” S decisions on the minor's behalf, including consenting for
treatment.

When confronted with this situation, the therapist should
review with all relevant parties if a Caregiver's Authorization
Affidavit is appropriate.

—




-
CONSENT FOR A MNOR WHO 15 12 OR OLDER

A minor who is 12 years of age or older may consent to
mental health treatment if, in the opinion of the clinician, the
minor is mature enough to participate intelligently in their
treatment. The standard of review is based on a
reasonableness standard, so the treating clinician should
: document why they believe the minor meets the
N requirements to consent on their own

) When confronted with this situation, the therapist may not
; need to receive consent from the legal guardians.

Understanding Minor Consent Within Different Parental
Relationship Structures

Martin, MBA

tOR MORE INFORMATION ON
LETTER WRITING
CAMET HAS A ARTICLE




NOT ADHERING T0 THE DUTY OF

CONFIDENTIALLTY

WHAT IS THE DUTY OF CONFIDENTIALLTY!

An therapist's duty of confidentiality is an ethical duty that a
therapist owes to their clients, both in the continuing process
of the therapist-client relationship, and afterward. The duty
of confidentiality is in effect at all times, not just in the face
of legal demands (e.g., by a court) for client information.
According to this duty, therapists must not affirmatively
disclose information about a client's representation. This
representation refers to information that a client shares in
confidence with a therapist, and the information is privileged
because of the therapist-client relationship.



VIDENCE CODES THAT ESTABLISHES AND REQUIRES PRIVILEGE BE INVOKED

1014. Subject to Section 912 and except as otherwise provided in this article, the patient, whether or not a party, has a
privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and
psychotherapist if the privilege is claimed by:

(a) The holder of the privilege.
(b) A person who is authorized to claim the privilege by the holder of the privilege.

(c) The person who was the psychotherapist at the time of the confidential communication, but the person may not claim
the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a person authorized
to permit disclosure.

The relationship of a psychotherapist and patient shall exist between a psychological corporation as defined in Article 9
(commencing with Section 2995) of Chapter 6.6 of Division 2 of the Business and Professions Code, a marriage and family
therapist corporation as defined in Article 6 (commencing with Section 4987.5) of Chapter 13 of Division 2 of the Business
and Professions Code, a licensed clinical social workers corporation as defined in Article 5 (commencing with Section
4998) of Chapter 14 of Division 2 of the Business and Professions Code, or a professional clinical counselor corporation as
defined in Article 7 (commencing with Section 4999.123) of Chapter 16 of Division 2 of the Business and Professions Code,
and the patient to whom it renders professional services, as well as between those patients and psychotherapists
employed by those corporations to render services to those patients. The word "persons” as used in this subdivision
includes partnerships, corporations, limited liability companies, associations, and other groups and entities.

1015. The psychotherapist who received or made a communication subject to the privilege under this article
shall claim the privilege whenever he is present when the communication is sought to be disclosed and is
authorized to claim the privilege under subdivision (c) of Section 1014.

2. CONFIDENTIALITY

Marriage and family therapists respect the confidences of their client{s)/patientis). Marriage and family
therapists have unigue confidentiality responsibilities because the client/patient in a therapeutic

relationship may include more than one person

2.1 DISCLOSURES OF CONFIDENTIAL INFORMATION: Marriage and family therapists do not disclose
client/patient confidences. {including the names or identities of their clients/patients). to anyone except as
mandated by law, as permitted by law, when the marriage and family therapist is a defendant in a civil
criminal. or disciplinary action arising from the therapy lin which case client/patient confidences may only
be disciosed In the course of that action), or if there is an authorization previously abtained in writing. Such

information may only then be revealed in accordance with the terms of the authorization,

2.2 SIGNED AUTHORIZATIONS— RELEASE OF INFORMATION; When there is a reguest for information
related to any aspect of psychotherapy or treatment, each member of the unit receving such therapeutic
treatment must sign an authorization before a marriage and family therapist will disclose information

recejved from any member of the treatment unit

? 2.3 MAINTENANCE OF CLIENT/PATIENT RECORDS—CONFIDENTIALITY: Marriage and family

- therapists store, transfer. transmit. and/or dispose of client/patient records in ways that protect
confidentiality
2.4 EMPLOYEES—CONFIDENTIALITY: Marriage and family therapists take appropriate steps to ensure
insofar as possible, that the confidentiality of clients/patients is maintained by their employees,
supervisees?, assistants, volunteers. and business associates
2.5 USE OF CLINICAL MATERIALS—CONFIDENTIALITY: Marriage and Tamily therapists use clinical
materials in teaching, writing, and public presentations only if a written authaorization has been previously
obtained in accordance with 2.1 or when appropriate steps have been taken to protect patient identity.
2.6 GROUPS—CONFIDENTIALITY: Marriage and family therapists, when working with a group, educate
the group regarding the importance of maintaining confidentiality, and are encouraged to obtain written
agreement from group participants to respect the confidentiality of other members of the group
2.7 THIRD-PARTY PAYER DISCLOSURES: Marnage and family therapists advise clients/patients of the
information that will likely be disclosed (such as dates of treatment, diagnosis, prognosis, progress, and

treatment plans) when submitting ctaims to managed care companies, insurers, or other third-party payers.




CACI No. 4103. Duty of Confidentiality - Essential Factual
Elements
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WHAT DOES THE LAW s ey

[Name of plaintiff] claims that [he/she/nonbinary pronoun/it] was harmed
hy [name of defendant]’s breach of the fiduciary duty of confidentiality.
To establish this claim, [name of plainti{f] must prove all of the following:

. That [mame of defendant] was [name of plainiiff]’s
[agent/stockbroker/real estate agent/real estate broker/corporate
. officer/partner/{insert other fiduciary relationship]];

. That [rame of defendant] had information relating to [name of
plaintiff] that [hefshe/nonbinary pronounfit] knew or should have
known was confidential;

3. That [name of defendant] [insert one of the following:|

[used [name af plaintiff]’s confidential information for [hisher/
nonbinary pronaunfits] own benefit;]

[communicated [name of plainziff]’s confidential information to
third parties;]

4. That [name of plaintiff] did not give informed consent o [name of
defendant]’s conduct;

. That the confidential information was not a matter of general
knowledge;

. That [name of plainiiff] was harmed; and

. That [name of defendant]’s conduct was a substantial factor in
causing [name af plaintiff]’s harm.

New June 2006

4103. Duty of Confidentiality - Essential Factual Elements

S —— ELEMENT 1: RELATIONSHIP

by [name of defendant]’s breach of the fiduciary duty of confidentiality.
To establish this claim, [name of plaintiff] must prove all of the following:
. That [name of defendant] was [name of plaintiff]’s

[agent/stockbroker/real estate agent/real estate broker/corporate : * : 2
officer/partner/[insert other fiduciary relationship]]; The rIrSt requ”ement IS thﬂt a therﬂputl[

R ad information relating to [name o r€|ﬂti0n5hip existed.
p!umnﬂ] that [he/she/nonbinary pronounfit] knew or should have
known was confidential;

That [name of defendant] [insert one of the following:] WGS the perSDn SUing \/OU a Client Of nDt?
[used [ of plaintiff]” fidential information for [his/her/ : .

nonty onse] own benstl] Who is your client?

[communicated [rame of plaintiff]’s confidential information to WGS th ere ml.”tip[e C|Ier'lt5 Involvedj
third parties;]

That [name of plaintiff] did not give informed consent to [name of

FAfetlonel ¥ TORRIEE; , Relationship based on client's reasonable
. That the confidential information was not a matter of general

knowledge; perception not therapists.
6. That [name of plaintiff] was harmed; and

That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.




Confidentiality and Privilege Group Conjoint Family and
Collateral Therapy Issues

£ June 30, 2009 = Catherine Atkins, JD, Deputy Executive Director

Although individual group therapy members have no legal duty of confidentiality to one another, therapy cannot be

effective unless confidentiality is respected.

CAMETHAS SEVERAL e

July/August 2009

Issues regarding confidentiality in individual therapy can be confusing and complicated. Adding the dynamic of

group, conjoint, family, or collateral therapy can make confidentiality an even more complicated concept to navigate.
LR )

This article will review the various dynamics that generally occur when dealing with therapy outside the individual

therapeutic situation.

Group Therapy Sessions:

Confidentiality If you do group therapy you know that each member of the group has a right to confidentiality. You
cannot release the records of that group session unless you get authorization from each individual within the group.
If records are requested or subpoenaed for any of the individual members of the group, you must maintain
confidentiality of all the members of the group. Therefore, without consent from each member of the group or a
court order, you will need to protect the group file in its entirety. This is also mandated by CAMFT Ethical Standard
2.2: When there is a request for information related to any aspect of psychotherapy or treatment, each member of
the unit receiving such therapeutic treatment must sign an authorization before a marriage and family therapist will

disclose information received from any member of the treatment unit.

4103. Duty of Confidentiality - Essential Factual Elements [[ EM EN‘[ 2 [0 N I,'ID ENTIM_ 0 R N UT?

[Name of plaintifj] claims that [he/she/nonbinary pronoun/it] was harmed
by [name of defendant]’s breach of the fiduciary duty of confidentiality.
To establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] was [name of plaintiflI's Communication provided to a therapist should
[agent/stockbroker/real estate agent/real estate broker/corporate . : : e
officer/partner/[insert other fiduciary relationship]J; be viewed as confidential as long as within

2. That [name of defendant] had information relating to [name of SCO p e
plaintiff] that [he/she/nonbinary pronounfit] knew or should have :
known was confidential;

3. That [name of defendant] [insert one of the following:] ||: VOU are tCI|k|ng tO a rrlend as a .r”end the
[used [nane of plaintifil’s confidential information for [his/her/ ] !

nonbinary pronounfits] own benefit;] communication is not protected. However, if

m“:;';‘;;ﬁd beame. of platneffl’s confideatisl alermation:to the friend is speaking to you, as a therapist,

4. That [name of plaintiff] did not give informed consent to [name of then the communition is prDtECted.
defendant]’s conduct;

5. That the confidential information was not a matter of general :
knowledge; Be sure to know what "hat" you are wearing

6. That [name of plaintiff] was harmed; and . - S
7. That [name of defendant]’s conduct was a substantial factor in when SpEClklng to individuals.

causing [name of plaintiff]’s harm.




[Name of plaintiff] claims that [he/she/nonbinary pronoun/it] was harmed

4103. Duty of Confidentiality - Essential Factual Elements

by [name of defendant]’s breach of the fiduciary duty of confidentiality.

To establish this claim, [name of plaintiff] must prove all of the following:
L

That [name of defendant] was [name of plaintiff]’s
[agent/stockbroker/real estate agent/real estate broker/corporate
officer/partner/[insert other fiduciary relationship]]l;

. That [name of defendant] had information relating to [name of
plaintiff] that [he/shefnonbinary pronounfit] knew or should have

W1l nnigentia

. That [name of defendani] [insert one of the following:]
[used [name of plaintiff]’s confidential information for [his/her/
nonbinary pronounfits] own benefit;]

s,

communicated [name of plaintiff]’
third parties;]

. That [name of plaintiff] did not give informed consent to [name of
defendant]’s conduct;

. That the confidential information was not a matter of general
knowledge;

s confidential

6. That [name of plaintiff] was harmed; and
7. That [name of defendant]’s conduct was a substantial factor in

[Name of plaintiff] claims that [he/she/nonbinary pronounfit] was harmed
by [name of defendant]’s breach of the fiduciary duty of confidentiality.
To establish this claim, [name of plaintiff] must prove all of the following:

causing [rame of plaintiff]’s harm.

4103. Duty of Confidentiality - Essential Factual Elements

1. That [name of defendant] was [name of plaintiff]’s

[agent/stockbroker/real estate agent/real estate broker/corporate

officer/partner/[insert other fiduciary relationship]];
. That [name of defendant] had information relating to [name of

plaintiff] that [he/she/nonbinary pronounfit] knew or should have

known was confidential;
. That [name of defendant] [insert one of the following:]

[used [name of plaintiff]’s confidential information for [his/her/
nonbinary pronounfits] own benefit;]

[communicated [name of plaintiff]’s confidential information to
third parties;

. That [name of plaintiff] did not give informed consent to [name of

defendant]’s conduct;

. That the confidential information was not a matter of general
knowledge;

6. That [name of plaintiff] was harmed; and

7. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm,

ELEMENT 3: BREACH

Protected communication shared with 3rd
parties.

ELEMENT &: NOT PERMITTED T0 SHARE

The therapist did not have permission to share

the information with the 3rd party.




Informed Consent

The sample which follows is one example of whot might be included in o disclosure statement and/or agreement far
services, The therapist may adopt some or ofl of it ta meet his or her particular needs,

This document is intended to provide important information to you regarding your treatment. Please read the
entire document carefully and be sure to ask your therapist any questions that you mav have regarding its
contents.

At an appropriate time, your therapist will discuss his/her professional Mgmund wﬂk’wu and provide you with
information regarding his/her experience, education, special interests, and pmfesslomfmlon You are free to ask

questions at any time about your therapist's background, exgm and“v?ﬁ;fesslunaffoﬂéﬂiahun
A F [5.\. 0 U T [ IS E I_ E A S [ 0 F Mote: The therapist should indicate his/her Iiumsure st.atus bwu’e pav)gnfw(’(\pletes this form,

Your therapist is a:

I N FO R M A"'I 0 N [l Licensed Marriage and Family Therapist' % \ A Psychological Assistant*
Marrla‘se and FamihTherapiét*Eqisteredl \ " O licensed Professional Clinical Counselar
Intern |
Licensed Clinical Social Worke+ : | d Professional Clinical Counselor Intern

Associate dlmcalgS?daTkaél" A Marriage and Family Therapist Trainee®
e Y
Licensed Ps-.«chol&?g‘it ) I Y Registered Psychologist™
| v,

*1f your therapist is 2 Marr_iﬂe‘hqﬂ Family Therapist Registered Intern, Marriage and Family Therapist Trainee, Associate
Clinical Soclal Worker, Psychologleal Assistant, Regl d Psychologist or Professional Clinical Counselor Intern, his/her
practice Is conducted under the supervision of a licensed mental health professional. The clinical supervisar's name,
license type and license number are listed below:

Mame of Clinical Supervisor (if applicable) License Type License Number

Informatio This Practice (as applicable}
(Note: if the therapy proctice uses a fictitious business name, the nome and license designotion of the business owners
must be disclosed, Sirmilarly, if the busii isapr ional corparation, the patient must be informed of that fact,)

The name of this practice is:

The individual therapistls) who operate this practice is/are:

Mame of Therapist License Type License Number

[FNOT N WRITING YOU CAN POTENTIALLY RELY ON EXCEPTIONS 10 CONFIDENTIALITY

1016. There is no privilege under this article as to a communication relevant to an issue concerning the
mental or emotional condition of the patient if such issue has been tendered by:

(a) The patient;
(b) Any party claiming through or under the patient;

(c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party;
or

{d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for
the injury or death of the patient.

(Enacted by Stats. 1965, Ch. 299.)

1018. There is no privilege under this article if the services of the psychotherapist were sought or obtained to
enable or aid anyone to commit or plan to commit a crime or a tort or to escape detection or apprehension
after the commission of a crime or a tort.




MosT UsED: 56.10 {C) (1-24)

These exceptions include:

(1) The information may be disclosed to
providers of health care for the purposes of
diagnosis and treatment

(2) The information may be disclosed to an
insurer, employer...or other entity responsibile
for paying for health care, to th extent
necessary to allow responsbility for payment to
be determined

(6) The information may be disclosed to a
medical examiner...coroner...

care or health care

nt far health

4103. Duty of Confidentiality - Essential Factual Elements

[Name of plaintiff] claims that [he/she/nonbinary pronoun/it] was harmed
by [name of defendant]’s breach of the fiduciary duty of confidentiality.
To establish this claim, [name of plaintiff] must prove all of the following:
1. That [name of defendant] was [name of plaintiff]’s
[agent/stockbroker/real estate agent/real estate broker/corporate
officer/partner/|insert other fiduciary relationship]];
2. That [name of defendant] had information relating to [name of
plainiiff] that [he/she/nonbinary pronounlit] knew or should have
known was confidential;

3. That [name of defendant) [insert one of the following:]
[used [name of plaintiff]’s confidential information for [his/her/
nonbinary pronounfits] own benefit;]
[communicated [name of plaintiff]’s confidential information to
third parties;]

4. That [name of plaintiff] did not give informed consent to [name of
defendant]’s conduct;

5. That the confidential information was not a matter of general
knowledge;

6. That [name of plaintiff] was harmed; and

7. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

ELEMENT 5: NOT COMMON KNOWLEDGE

Just because it was said in therapy does not
make it confidential. The communication must
not be commaonly known.

For example, if a client says the sky is blue.
The therapist tells someone that the sky is
blue. This doesn't mean that the therapist has
breached their duty of confidentiality.




4103. Duty of Confidentiality - Essential Factual Elements

ELEMENT 6 AND /:
[Name of p.fﬂl‘?l!'l}?] cln]lins that [hefshefrmnbin_a.{y pronoun/it] was han'ned
b o o e o R 0y o connats, CLIENT WAS UARMED BECAUSE OF BREACH

1. That [name of defendant] was [name of plaintiff]’s
[agent/stockbroker/real estate agent/real estate broker/corporate
officer/partner/[insert other fiduciary relationship]];
That [name of defendant] had information relating to [name of
plaintiff] that [he/she/nonbinary pronounfit] knew or should have There must be a harm!
known was confidential;

3. That [name of defendant] [insert one of the following:] :
[used [name of plaintiff]’s confidential information for [his/her/ JUSt becouse there 15d breDCh does nUt mean

monbinary proosnlil] ovm benefit;] the client is going to be compensated.
[communicated [name of plaintiff]’s confidential information to
third parties;]

4. That [name of plaintiff] did not give informed consent to [name of Breaches happen all the time. Z(

defendant]’s conduct;

That the confidential information was not a matter of general
knowledge:

6. That [name of plaintiff] was harmed; and

That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

SUTTER HEALTH et al., Petitioners,

COURT of
cramento County. pondent;
ins et al., Real Parties in Interest.

Ex. Therapist sends a file that has a current e _ -' Pl SO e
C||ent'5 |nr0rmution |n5tead Of U b]unk Mo appenrnee for Respondent

Filed 7/21/2014
I

Review Denied ctober 15, 20147

Breach-- absolutely. —
Background: Pu brought  putative cls 1t

Lawsuit-- potentially...most likely hinges on s o rosider for ol g e
what harm was experienced.

Ex. Therapist has record stored in car.
Therapist stops to grab a bit to eat. Car broken
into and records stolen. R,

(84 OR nidate, Petition
granted. David

ad the mfi
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Sutter Health v. Superior Court, 227 Cal App.dth 1548 (2014}

74 Cal Rpte 3d 653, 14 Cal. Daily Op Serv. 5146, 2044 Daily Journal O.A R 5464

Here, there is no dispute that the computer was stolen By,
el griven 1o, the mmmeherized persen. Sutler Health did not
mitend i discbse ihe medical information b the thief, so there
wane mo uffirmative communioative net by Sairter Flanlth o the
thiet As a result, seetion 56,10 docs nol apply to the Bacts of
this wane,

Soctian 3610}

Unlike sectivn 36,10, which prolulits disclose of medical
informateon except nnder speificd cirtumsanees, seetion
346,101 refirs wo the broader duties of the bealth care |~n>\ l{h.‘(
with resgiect 1o 1) ebentiality of th Lical

The hug\mgcﬂhecnoﬂ §6.101, ;lll\dn r.mnu]makcs |m]-.nr

thut preverving o .
mot peeessarily pu—\cmmg wdhers from gainmy posscssion
af e puper-bused o glectronie mfammenion sell, ds e
Tovws of the legislanon. Thercfore, i he confidestaaling is not

must not drsclose medienl mlvomstion withour o writen
suthorization from the patieat " [Citation. ]" (20 s “Tt follows
thal “n arder o viokie the [Confidentinlity Act], n provideraf
health care must make anunauthoriced, unexeosed disclosare
of privileged medical miormation” (Cation,|*
CalRpledd 428, 33

Mo beeach of confidentality takies place uail sn usanbesized
person views the medical nfomation, It s the medical

LR U R N L
paper. o ather frm}, that i the focas of the Confidentislity
Act. While there s certwmly n connection betvween the
imfrmtian nnd 11s plysical form, possesdon of the physical
form without actially viewing the information does oot
offind tha busio public polivy advancad by tha Confidaniality

subdivision (),

Aet, Thes 15 evident in section 56 101,
which allows, in effeet, abancdoning or disposing of medical
regords “in u maaner thal prereraes the confidentiality of the
informatinn contained therein,™

Preachied, e statue 18 non vnlaed.

The first sentence of subdivisson (n) of section 56 101
pronvides “Every provider of health care .. whe creates,
muintaing, prescrees, storcs, ahandans, destrovs, ar dispascs
of medical information shall do so ina mannes thit proseves
the confidentiatiy of the information contained therein.” (§
54,101, subed. (u], itnbics ddded. )

Ihis senténie allows for change of possssion o8 kg os
confidenmiality i preserved. Foo example, the subdivision
impeises on the healih core provider the duty w s
confidentiolity i the maneer in which the medical
imformatien ks abandoned o7 dsposed of, Therefore. it
cammot be said bt section 56,101 inposes Tiability if the
Iealth cane provider simply loses possession of the medicat

**661 Here. the plaintifls argne thatr Sutter Health
negligently stored the. medical nformation nnd thet the
negligent storage resulted oo chanpe of possession of
the information 1w an unmahoneed person. This change of
posscasion aicreased ihe risk of 3 confideutiaity breack, Bl
the Confideniabity Act does not provide for lal
ircreasing the risk of & confidentiality breach It provides for
lisility foir failing to “preserve] | the confideptialing™ of the
medical recorbs. (§ 56101, subd. (a).) There i5 no alkepation
that Sutter Henltly's sctions with nespest 1o the records on the

y for

stslen computer did not preserve their confidentiality because
there 35 e ally
the records. Withowl an actual breach of confidentiality. the
logs of possession s not actionable under seetion 56,100

atdm that n unathoried persen his viewed

tevonds, Somcthing more b5 necessary—Bat s, bréach of
com fidentinkiy.

The Califorin Suprene Court secognized s legislative
imteit to prostest the eonfidentialicy of medieal information i
a ease dealing with the Cenfidentinlity Act. {fror m, 31
Caldth

126:Cul Rpirid I 3 Although

n wirs s didcbosure case, notn rebease eave, The Supreme
Court's recognition of the oemded protection is sl helpful
“The Confidentmbity Act (- § 56 0 seq ) s miended
protect the dentzslty of indivadually id
1587 information shenined from o patient by o healdh case
proveder. " [T 1" (4w Ropir 3 478,
JEEPA S21) ¢ *The basie scheme of the [Confidentialing
Aci, o5 umenched w1981, ds that o provider of health cane

mixlcal

1T, 12

CAMFTHAS §
ARTICLES ON

The Tegiddation m jssue is the Confidentinlite of Medical
Information Act, nod the * Passession of Medieal Infomistion
Act.” [§ 56.) While loss of passessian mny result in hreach of
fidensiality dioes ot nec ly resalt
ity. For that reason. a plaintaff ans)
7, 1l Juist a fovss o
o state a eatise of netion for uumuu] oraetial damsees wnder
sewtson 3101, CAccond, ey ial Apy
LRper3d 205, whmh arrives at the same
wontiusion by o different analytieal e )

s wf

in a breach of onfiden
1 breach ol condi

aop 870, 1

s sancomd sentence of ssetiom 56 101 subdivisson (0} does
ool change this malysis, Although it docs il repeat the
lnnguage requirag the health core provader 10 preserve the

VERAL
THIS...

Sutter Health v. Superior Court, 227 Cal App 4th 1548 [2014)

V74 Gl Fiplr 1 853, 12 Call Dy Cp. Sary G148, 3074 Daiy Joumal 0.4 R, 9364

confidentinbity of the medical infrmution, o mikes the healih
care pirnvider linklc for negligence. *Any provider of *1558
heulth eare ... whe
s, ditrons, or dispiscs of ieodscal information
shll e sithject i the remedies imd penuliies prvided under
subdivivions (b1 and {<) of Seetion $6.36." (8 26,101, subd.
1a), tlakics added) An essential element ol neglpence = that
e sortfeasor’s hreich caused the injury prosected opainst
() 59 CalApn dib 13407

1) The duly & to prescrve

confidentinlity, and o breach ot ality e ghe injusy
protecied agninsl. Withoat an setinl confidemialite brech

celigntly dreales, vuintiin, presérves,

b

there 5 i imjury aned (herefore no neglience ander section
5. 101. That the records have changed pessession eves in an
unauthorized manner docs wol mean they have been exposed
1 Wi s 67 st Btz person

Iterpreting soction $6.101 to provids $1,000 1 damages
1o every perion whose medical mfonmativn came mio the
passesson of an mmauthorssd persin without fhat. penion
vaewing the informaion would kel o arinerded resilts.
For example, if o ihief grabbed a compuier conmining
wiedical infarmation on four miflsn petents, bat the thie
destrovied thwe clociromc records w0 refonmas snd wipe clean
the hird ehrivie andl sell the comiputer without ever viewing the
information or even knowing it was on the hard drive, the
health eare provider would still be lable. b beast potentially,
Fior 4 billion. Foe bl we koo, that may hye Hapensd bers
We cannot interpret @ statute to require such an unintended
el (L

124 Cal Kpir 24 5

uaimensdaid resl

570, 163 Cil Ry

Section 56,36

The plaintaffs ssvert that sectivn $6 36 provides a remedy for
wilation of section 56.101, Since we conclude that Sutier
=2 Health did noc violake section 56 101
censvm b ook b seetion 3636 for & remedy. bn imy event,

thery i3 o0

section 56 36 pravides remedies when 5 health care provider
i 1 or records
conveming [the plamtift] i v =1 5636,
smhd, (b), ttnlies added ) For the reasons given, there is no
“negligen] | release] | . in viotation of [the Confideatiality
Act]” of there i no actual breach of cuufidentiality. Because
Suster Health Bas ol negligently ebeased |nformitivn o
reoords in violariin of the Comfidentiality Acl, there & no

hits Snemlipemity redeaed

i oof s e

remicdy.

Ihe normiml dammazes provision of section 56,36, subdivison
(B 1] docs not change this analysis, Tt provides for §1,000in
el daiages anad adds; “Tn onler 1o recover uniler this
prarprnpsh, il shall ot b necessary thal he plotabiil suffercl
or wits threntened WAl sctual dsmages™ (§ 56,36, *1550
bl (W10 Mo Esapes, wol even nominal damages, and
availsble unbess the inpury protected against is snffered
sy Carpe (19973 10
4 713 e am
aetual lvuw.h of confidentiolity f- extablished. the plaisifd
im an action under (he Confidentiality At may be entitled
o SO0 i oimnal damages withioul eslablidiing ary
pecuninry ks or (hreal ol pecun
damsspies are nod available if the injury<the eonfidentiality
brzach--bas not oceurrsd

loss. But nominal

Conclution

Beeawse the plunn i have noc alleged an acal breack of
eembpdinimbity, the trial court shoald have sasamed Sitter
Health's demrrer. We aleo soncluds that the damurmer wst
be sustained wathout Jeave to amemd and the achon must
b s heviase the plaintfls have not demmstried,
either i the tria] couirt or an appeal, that fhers isa reasanable
posaibility they cam amewd the complaiar o allspe an acneal

DISPOSITION

The petition s granted. Let 2 peremptory wit of mandate
st directing the aaperioe court b vacate its order iverruling
the periticeers dewmunmer and 1 enter o new order sustaining
the dewuarer withont leave to amend avd dismasdng the real
partes in interests' action. The stay impased when wo ssacd
the aliemative writ s vaented, The petitioners are awandel
their coats in this wril proceeding, (0ol Risles of Cour, e
E036)
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FALLING BELOW THE ETHICAL
STANDARD IN THE PROFESSTON

HOW WOULD DOING SOMETHING UNETHICAL EQUATE T0 MALPRACTICE!

HEALTHCARE FIELDS HAVE CERTAIN CODES OF ETHICS. ESSENTIALLY,
ANY ETHICAL VIOLATION THATRESULTS IN HARM 1O A PATIENT
(OULD POTENTIALLY SUPPORT A MALPRACTICE JUDGMENT



DUAL

4. DUAL/MULTIPLE RELATIONSHIPS

Marriage and family therapists establish and maintain professional relationship boundaries that prioritize
therapeutic benefit and safeguard the best interest of their clients/patients against exploitation, Marriage
and family therapists engage in ethical multiple relationships with caution and in a manner that is congruent

with their therapeutic role.

4.1 DUAL/MULTIPLE RELATIONSHIPS:Dual /multiple relationships occur when a therapist and his/her
client/patient concurrently engage in one or more separate and distinct relationships. Not all dual/multiple
relationships are unethical, and some need not be avoided. including those that are due to geographic
proximity, diverse communities, recognized marriage and family therapy treatment models, community
activities, or that fall within the context of culturally congruent relationships. Marriage and family therapists
are aware of their influential position with respect to clients/patients, and aveid relationships that are

reasonably likely to exploit the trust and/or dependence of clients/patients, or which may impair the
R [ I.A-[IU N S H I P S therapist's professional judgment

SELWITH A
CLTENT

4.2 ASSESSMENT REGARDING DUAL/MULTIPLE RELATIONSHIPS: Prior to engaging in a
dual/multiple relationship. marriage and family therapists take appropriate professional precautions which
may include, but are not limited to the following: obtaining the informed consent of the client/patient,
consultation or supervision, documentation of relevant factors, appraisal of the benefits and risks involved
in the context of the specific situation, determination of the feasibility of alternatives, and the setting of

clear and appropriate therapeutic boundaries to avoid exploitation or harm.

4.3 UNETHICAL DUAL/MULTIPLE RELATIONSHIPS: Acts that could result in unethical dual
retationships include, but are not limited to, borrowing money from a client/patient, hiring a client/patient,
or engaging in a business venture with a patient, or engaging in a close personal relationship with a
client/patient. Such acts with a client's/patient’'s spouse, partner or immediate family member are likely to

be considered unethical dual relationships.

4.5 SEXUAL CONTACT: Sexual contact includes, but is not limited to sexual intercourse, sexual intimacy,
and sexually explicit communications without a sound clinical basis and rationale for treatment. Sexual
contact with a client/patient, or a client's/patient's spouse or partner, or a client's/patient's immediate
family member, during the therapeutic relationship, or during the two years following the termination of the
therapeutic relationship, is unethical. Prior to engaging in sexual contact with a former client/patient or a
client's/patient's spouse or partner, or a client's/patient's immediate family member, following the two years
after termination or last professional contact, the therapist shall consider factors which include, but are not
limited to, the potential harm to or exploitation of the former client/patient or to the client's/patient's family,
the potential continued emotional vulnerability of the former client/patient. and the anticipated
consequences of involvement with that person. (See also section 7.2 Sexual Contact with Supervisees and

Students.)

4.6 PRIOR SEXUAL RELATIONSHIP: A marriage and family therapist does not enter into a therapeutic
relationship with a person with whom the therapist has had a sexual relationship or knowingly enter into a
therapeutic relationship with a partner or immediate family member of a person with whom the therapist

has had a sexual relationship.




GIFTS

BARTERING

5.8 GIFTS: Marriage and family therapists carefully consider the clinical and cultural implications of giving
and receiving gifts or tokens of appreciation. Marriage and family therapists take into account the value of
the gift, the effect on the therapeutic relationship. and the client/patient and the psychotherapist's

motivation for giving, receiving. or declining, the gift.

12.5 BARTERING: Marriage and family therapists ordinarily refrain from accepting goods or services from
clients/patients in return for services rendered due to the potential for conflicts, exploitation, and/or
distortion of the professional relationship. Bartering should only be considered and conducted if the
client/patient requests it, the bartering is not otherwise exploitive or detrimental to the therapeutic
relationship, and it is negotiated without coercion. Marriage and family therapists are responsible to ensure
that such arrangements are not exploitive and that a clear written agreement is created. Marriage and
family therapists are encouraged to consider relevant social and/or cultural implications of bartering
including whether it is an accepted practice among professionals within the community. (For bartering with

supervisees, see also section 7.12 Bartering with Supervisees.)

MULTIPLE THERAPTSTS DOTNG SAME THING

5.12 DUPLICATION OF THERAPY: Marriage and family therapists do not generally duplicate professional

services to a prospective client/patient receiving treatment from another psychotherapist. When making a

determination to provide services, marriage and family therapists carefully consider the client's/patient's

needs, presenting treatment issues, and the welfare of the client/patient to minimize potential confusion

and/or conflict. Prior to rendering services, marriage and family therapists discuss these issues with the

prospective client/patient, including the nature of the clients/patient's current relationship with the other

treating psychotherapist and whether consultation with the other psychotherapist is appropriate.

CREATES MOM/DAD STTUATION
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sk CSEﬂ PARY D: MALPRACTLCE WILL SAVE ME..OPEFULLY..

WILLIT!




THERAPTST GET SUED

Therapists have legal duties created by legal precedent,
laws or regulations. It's sometimes hard to remember all of
your obligations.

There are THREE we are going to discuss today :

1. Not Completing Mandatory Duties

2. Not Complying with Subpoenas

3. Not Keeping Notes



DUTY T0 TAKE REASONABLE CARE TO PROTECT THE INTENDED VICTIM
AKA TARASOFF DuTY)

Action was brought against university regents,
psychotherapists employed by university hospital and
campus police to recover for murder of plaintiffs’ daughter
by psychiatric patient. The Supreme Court, Tobriner,

J., held that when a psychotherapist determines, or
pursuant to the standards of his profession should
determine, that his patient presents a serious danger of
violence to another he incurs an obligation to use
reasonable care to protect the intended victim against
such danger, that discharge of such duty may require the
therapist to take one or more of various steps, depending
on the nature of the case...

CACI No. 503A. Psychotherapist’s Duty to Protect
Intended Victim From Patient’s Threat

Judicial Council of California Civil Jury Instructions (2023 edition)

4 Download PDF

503A. Psychotherapist's Duty to Protect Intended Victim From
Patient’s Threat

[Name af plaintiff] claims that [name of defendan]’s failure to protect
[name of plaintiffdecedent] was a sub ial factor in causing [injury to
[name af plaintifflfthe death of [name of deceden]]. To establish this claim,
[name af plaintiff] must prove all of the following:

1. That [name of defendani] was a psychotherapist;
That [rame of patient] was [nome of defendant]'s patient;

T]

A That [rame of parient] communicated to [nante of defendant] a
serious threat of physical violence;
4. That [name aof plaintiffidecedens] was a by identifiahle
victim of [name of patieni]'s threat;
. That [nrame of paiient] [injured |[name of plaintifVkilled [name of
decedent]|;
6. That [name of defendani] failed to make reasonable efforts to
protect [name of plainifidecedent]; and
7. That [name of defendani]’s failure was a substantial factor in
causing [[name af plaintff]'s injury/the death of [name of
decedent]].

w

Prerived from former CACH No. 503 April 2007; Revised fune 2003, Mayv 2020
Directions for Use

Read this instruction for & Tarasqff cause of action for professionsl negligence

Court case created legal duty. If therapist E.;,“’m"f;r‘;{;‘" ’mmﬂi"?ﬁ’“‘:}ﬁ.ﬁ{:ﬁ:’:ﬁﬁlmm‘m
(See Tarasoff v Regents of Univ of Cal. ( 3 17 Cal.3d 425 [131 Cal.Rpar. 14,

forgets to complete duty then can be sued .
for malpractice.

551 P.2d 334],) The lizbility imposed by Taravaff is modified by the provisions of
Civil Code section 43.92(u). First read CACL No. 5038, Affrmative

Defense - Prychotherapist s Communication of Threat o Victim and Law
Enforcemeny, il the therapist asserts that the therapisi bs immune Trom Hability undes
Civil Code section 43.92(h) because the therapist made reasonable cfforts o
communicate the threat to the victim and 1o a law enforcement agency,

In & wrongful death case, insen the name of the decedent victim where applicable,




The discharge of the duty to protect may require the

therapist to take one or more steps, depending upon the

nature of the case.

Thus, the therapist may elect to warn the intended victim, or
others likely to apprise the victim of the danger, to notify the

police, or to take whatever other steps are reasonably
necessary under the circumstances.”

WHAT ABOUT CALTFORNTA
CTVIL CoDE 3.1

From Barry v. Turek, "Section 43.92, subdivision (a) was
enacted to limit the liability of psychotherapists under
Tarasoff v. Regents of University of California (1976) The
legislative history to Civil Code section 43.92, subdivision
(a) states: “[Clase law has held that a psychiatrist may be
liable for negligently failing to protect a person when a
patient presents a serious danger to that person. This bill
would provide for immunity from liability for a
psychotherapist who fails to warn of and protect from, or
predict and warn of and protect from a patient's
threatened violent behavior, except where the patient has
communicated to the psychotherapist a serious threat of
violence against a reasonably identifiable victim.'

Bary v, Turek, T18 Cal App,3d 1241 (1980}
2087 Cal Rpir. 553

T18 Cul. App.3d 1241
Court of Appeal. First District, Division 2, Califosnia

Margarct C. BARRY, Plaintiff and Appellant,
v
Peter TUREK, M.,
Detondunt and Respondent.

N ADGWTT
1
Murch 20, 199)

Symopabs
Sexual msaull victim filed action for damages agamst
pavelinteist whose patient perpetrated asssul. The San
Francise Superwor Coarl- No. 876371, Maxme  Mackler
Chiestey, ., found payehiarist mmmne from Tabilisy, and
victim appealed. The Court of Appeal, Kline, P, lohd that
alihough plainkft was clearly member of identifisble grovp
of palential victins of paticnl. patient's past behavior did
it ot s o “sersous threal of physical vobemee” wilhin
emeaning of exception 1 peychotherapist immanity

Affinned.

Resson, T, filed coscwrring and dissenting opinion

Aftorneys and Law Firms
=eEEY w1242 Aubrey WA, Weldon, Daly City, for plaintiff
anth appeliant.

Janet |, Grove. William H, McCay, (¥Connor, Cobm, Pallon
& Barr. San Franciseo. for defendant and respondent.
Opinion

S1243 ELINE, Presidiog Justice.

Appellam Magaret Homy appeals the prant of summacy
pudprment-agaimst ber. She asserts the tral court ernsousky
S that respeindent pavehanisia, Dy Perer Turck, was
immune from Tiability wnder Cwil Code section 4397,
subdivision (ak

1 STATEMENT OF THE FACTS"

Hespondent provided psyvehological care o Bismillah Jan a4
L Mary's Hospital (%4 Mary's) i San Francisen Slaring oa
May 14, 1986, Jan, a male Afghani, saffered severe injurics
1o the bead amd meck i the Afghanistan war, and was brought

b S5 My fir reconstructive surgery by the Califormia
Commirtee for s Free Afighanistan, A thal fime. Jan was
17 or 18 years vl fve feet four mclees 1all, and weighed
approsimately 115 pounils, He wors a mask which covenad
ot of his' face. He spoki ne English oml commumicated
through interproters

Jan roamed freely on the seventh floar of St Mary's. On a
wmiber of occagions, he followed nurses in “inappropriasely
chuse ways" and “grabfed] muises aud [ied] o 554 kiss
and fondle tlem." These incidents sppear 1o have occurmd

between May 15 and May 25 of 1986 Respondent and bis
assistants instructed Jan not o wuch he marsing saff and,
ol Jizast e voesanon, Fan nodeled affimmatively alter such
imsiructions were givan.

Jan never made verbal threars of vaolence wiihin the hearmg
of respandent or is assisipts, and appellant dees nat poink
o my cvidencs thal respondent knew Jan bad amy violent
tendencies.

Appellant worked on the seventh floorof 51 Mary's as offies
mimaper i the sociil wrviees department. Jan emiered ber
offive ona number o acensions, lemed over bir aml ooched
ber with his shonlder On each nccasion. Jennifer Root, a
eherieal works in the same office. had been presenl

On the afernoon of Jose & 1986, fan sgain came into
appetlant’s office when she and Toot were lsere. Appellant
was an the telephiome and Jan stood at ber shoulder. Root lefi
rhit ilhee 1o rm am errand. When appellant g up e phioe
ard stocd 1, Jam pushed his bady agninst ber and pinned ber
agninst the wall Mz anempred to sisdianeonsly fondle her
=124 brenst and force bet legs open while he masturbaned
Appellant was wearing a pants ot at the linke; none of her
chothes wene d during the assault. Koot rehsmed o the
olfice while the assault was still pecurring and Jan ran owt of

i powa

The mssault aggravated appeliant’s Tursitss of the shoulder and
catssed hex b suffier psycholagical irmsa




-

WHAT DOES THE COURT
THINK OF 431/

“Section 43.92 strikes a reasonable balance in that it does not compel the
therapist to predict the dangerousness of a patient. Instead, it requires the
therapist to attempt to protect a victim under limited circumstances, even though
the therapist’s disclosure of a patient confidence will potentially disrupt or
destroy the patient’s trust in the therapist. However, the requirement is imposed
upon the therapist only after he or she determines that the patient has made a
credible threat of serious physical violence against a person.” (Calderon v. Glick
(2005) 131 Cal.App.4th 224, 231 [31 Cal.Rptr.3d 707].)

WHAT IF THE THREAT T
COMMUNTCATED BY A FAMILY
MBER!

“When the communication of the serious threat of physical violence is received
by the therapist from a member of the patient’s immediate family and is shared
for the purpose of facilitating and furthering the patient’s treatment, the fact that
the family member is not technically a ‘patient’ is not crucial to the statute’s
purpose.” (Ewing v. Goldstein (2004) 120 Cal.App.4th 807, 817 [15 Cal.Rpitr.3d
864].)

Ewing v. Goldstein, 120 Cal.App.4th 807 (2004)

15 Cal Rplr 3d §64, 04 Cal Daily Gp. Serv. 6427, 2004 Daily Jounal D AR 8707

120 Cal. App.dth 807

Editor's Mote: Addinoss are idicoted by Text and delenons
by Text
Court of Appeal, Second Districs,
Division 8,

Cal EWING etal., Plaimiffs and Appellants,
¥,
David GOLDSTEIN, Ph.D.,
Defendant und Respondent.
New BI63112

|
July 16, 2004
|

Riview Denied Nov. 10, 2004,
Synapais

Backgroand: Parents of viehm killed by therapists patient
sured therapist for wangfil death hased on therapits failue

v m victim afler therapst received communication firom
patient’s Father that patient threatened to kill or cause serious
phyvsical bnmm o vietm, Thie Superior Ceur, s Angeles
County, Mo, BU267552. Frances Rothschitd, L. gronted
therapist summary judgment. Parents appealed

Huoldings: The Court af Appeal, B 1. bl that
commumication from patient’s family member 1o therapist,
was 4 “paiien commumeation” within meamng of sane

ot . wam of th }

mmpisig duty o gy it
viedent behavier of patical:
stangtory duty to warm sose with eredibibe threan of musder o
serious hodily injury: ol

trisble issue of fact remained whether thempist believad
patient mtendzd o kill or cause senous physieal mpury b

vietim

Reversed.

Attorneys and Law Firms

=866 “B10 Sk, Rasik & Clarke and Edvmnd Wilkeox
Clarke, Jr., Manhastan Beach. for Plaintitfs and Appellanis.

Calbaban, MeCune & Wilkis and 1
Tusnm, for Diefendan and Respondim

her 1. Zopatii,

BOLAND, I

SUMAMARY

The parents of a vietim killed by 2 therapist's paticnt sued the
therapist finr wrongful death based o the therapics failure o
wiaun the victsm afler the therapest recerved a communication
that the patient threstened w kill
harm 1o the victim. The trial court pramed the thorapit's
anstion for sumanney judsment on e grosmd be wes immne

s sertoiss physical

From hahilsty under Cival Cisde seetion 43927 becanse: thie

threal wa commmsicated b the therapist by the paticut’s

fathier rather than by the patient himseif.

*Kll We conclude the tnal coart top namowly comstrued
sechion 43 52 First, a communication from a family member
%0 4 therapist, made for the pumpose of advancing a patient's
herapy, 15 a “patient eommunieation” within the meammg af
13,02, Seeend. a therapist's duty to wasm a victim
It snforniation commanicsted leads the therapist o

arise
believe or predict that the paticnt poses s k of grave
Bodly aujary o oot

Sumimmry judgmen wis eronsmisly granted inssmuoch as the
communication b the therapist by & member of the patient's
tamily af the patsent's threat 1 kall ar conse prave hidily
mjury e the victim raised o triahle desue conceming the
sherapiat's duty b wam the victim

FACTUAL AND FROUEDURAL BACKGROUND

Respomdent Dr, David Goldatein 1 o marmage and fmily
therapist. Between 1997 and June 2001, Goldstein provided
pessema], thotapeutic dervices 10 Genn Cobello, © forver
member of the Los Angeles Police Depasiment. Goldstein
sreated Colelle for work-relaied emotsonal problems aned

prblentis concerning hin former irliiend, Diana Wilkams.

Calderon v. Glick, 131 Cai App.4th 224 (2005)

31 Cal Rpir ad 707, 05 Gal. Dady Op. Sorv. 6218, 2005 Daily Journal D A H. 8516

131 Cul-App.dth 224
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=227 A deranged and snicidal guaman shot and killed three
emermburs of bis frer wirlfiend's Gmily. He woumded two
mare, The guniman fid been the patient of psychiotherapiss
bt b bad ot commumeeated amy threats of physicsl violemce
against the femmer girlfriend or members of her funily, We
mly bt e

empathize with the remimming membess of th
Legisiature has expressly precluded monetary recovery from
psychotherapias i this situaticn,

This is an appeal from the judgment entered following
the gromt of respoadents’ netion for summary fudgment
Responalenis ure paychotberspists | Their  patient shot
Tevaoldo Rodsisue (Redriguer) and killed three manbers
of appellants’ family and injared more relatives g Appellanis'
=118 complaint alleged canses of action for wrongfl
death and personal injunes based on failure o wam and
professional malpractice. We affion.

Feis

Dr. Brums—Gareia was il owner of La Mer Medscal group
(hereafier La Mer), On June 28 and 29, 200], Ridrigus: wenl
to La Mer for tental health reasons. He was evalusted by
k., and 2 heensed mamape
bt D, Wiight had =
master's denree and a Pl 1. in pryvehology,

a payshiainst, Br. Howard Gl

and family therapist, Dr. Thomas Wi

Rodrpoes saad ot bis problems: begon in March 2000
when he donated blood 1o the American Red Cross. His
Blood tested positive for HTLY (haman T-coll hanphoiropic
wirs). The Red Cross sent hima (o sheer stating that
“only & small somber (less than 2%) of ndividuals baving
u positive supplemental tost for HILV will ever develop a
lrealth prob¥em. and if they do., it may take 2040 vears for the
disezse woappenr ™ Mevenheless, Rodripuesr wid Dr. Wright
and D Glick that be was afraid that the vires would kill
him., He falsely believed that his former girlfriend, Mania
Calderan (Ma had ransmittesd the disease tohim, F
upset” with her for having given im the disease. He thaught
that Mara knew she was infected and had “infecied him
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DO THAVE T0 BE REASONABLE!
CAN TERR ON THE STDE OF CAUTION AND QVERREPORT!
- N(!

Defendant Rivera (Psychiatrist) believed she had a
“Tarasoff" duty when Plaintiff Turner's (PTSD / Ex-Military/
Forest Worker) made a hypothetical statement about
killing his boss. Turner claimed this was a "hypothetical”
situation and that he did not have the “intent" to act upon
the statement. Rivera ultimately decided to “err on the
side of caution” and reported to law enforcement and
Turner's boss about the incident relying on Civil Code
43.92 as justification for the permissive disclosure. Turner
sued successfully, the jury awarded 2.75 million, but was
reduced to 1 million based on the Medical Injury
Compensation Reform Act of 1975 (MIRCA).

Turnes v. Rivesa, 836 Fed Appx. 273 (2021)

274 MEMORANDUM

CACI No. 503B. Affirmative Defense -
Psychotherapist’'s Communication of Threat to

How DO TNOT GET SUED FOR THIS!

Victim and Law Enforcement

Judicial Council of California Civil Jury Instructions (2023 edition)

To meet your obligation:
1. Make reasonable efforts to
communicate the threat to the intended
victim,

AND,

2. Report this information to a law
enforcement agency.

* Download PDF

503B. Affirmative Defense - Psychotherapist's Communication of
Threat to Victim and Law Enforcement

[Name of defendant] is not responsible for [[name of plaintiff]’s injury/the
death of [name of decedent]] if [name of defendant] proves that [hef/she/
nonbinary pronoun] made reasonable efforts to communicate the threat to
[name of plaintifffdecedent] and to a law enforcement agency.

Derived from former CACI No. 503 April 2007; Revised June 2013, May 2020
Directions for Use
Read this instruction for a Tarasoff cause of action for professional negligence
against a psychotherapist (Tarasoff v Regents of Univ. of Cal. (1976) 17 Cal 3d 425
[131 Cal.Rptr. 14, 551 F.2d 334]) if there is a dispute of fact regarding whether the
defendant made reasonable efforts to communicate to the victim and to a law
enforcement agency a threat made by the defendant’s patient, The therapist is
immune from liability under Tarasaff if the therapist makes reasonable efforts to
communicate the threat to the victim and to a law enforcement agency. (Civ, Code,
§ 43.92(h).) CACI No. 503A, Psychotherapist's Duty to Protect Intended Victim
From Patient’s Threat, sets forth the elements of @ Taraseff cause of action if the
defendant is not immune,

In a wrongful death case, insert the name of the decedent vietim where applicable.




The Tarasoff Two-5Step

£ September 15, 2012 [ David Jensen, JO, fc

Il th

tOR MORE INFORMATION
ON THIS TOPTC CAMET HAS
AN ARTICLE

DUTY T0 DISCLOSE INFORMATION TO QTHER PROVIDERS
(AKA GRoss Duty)

In Gross v. Allen (1994) 22 Cal. App. 4th 354,

A Psychiatrist, who had been treating patient for three years and intended to continue treating her, had duty to inform hospital's admitting
psychiatrist, who requested patient's psychiatric history, of patient's history of suicide attempts.

“Dr. Gross presented evidence that Dr. Allen was negligent in several respects. We need consider only one: his failure on June 25, 1985, to
inform Dr. Gross of Ms. Scancarello's past suicide attempts and present suicide risk. Dr. Allen contends he had no duty to so inform Dr. Gross.
We disagree.”

Thus, the Court of Appeal affirmed the jury's verdict that Dr. Allen was negligent by failing to inform Dr. Gross of Ms. Scancarello's past
suicide attempts and present suicide risk. In fact, the Court of Appeal in Gross concluded that Dr. Allen had a duty to do so, meaning an
obligation to disclose such information.

There is an obligation on the part of the Psychotherapist to disclose relevant infromation to other providers. The information concerning
patient's psychiatric history was critical because it had the capacity of dramatically affecting decisions regarding her care. The goal, after all,
is to provide patients with the right care at the right time, and, given her history, the eating disorder program was probably the right care at

the wrong time. It is possible that had Dr. Allen informed Dr. Gross of Ms. Scancarello’s psychiatric history, Dr. Gross would have had her
removed from the eating disorder program or had her supervised more closely while in the program, thereby forestalling her suicide attempt.

Of course, we will never know. It is possible that she may have attempted suicide at home after discharge from the program, but such an
event would have occurred on someone else's watch.



Don't Fumble The Information

October 1,2017 = David Jensen, 1D, former Staff Attorney

H)R MURE INFURMATION inO ichael Griffin, JD, LCSW (CAMFT Staff Attorney)
ONTHISTOPLC CAMFTHAS et —

f the Fumbled Hand-Off

DUTY T0 REPORT SERTOUS THREATS OF PHYSTCAL VIOLENCE TO LAW ENFORCEMENT

The duty to protect and the duty to report tend to go
hand and hand vet trigger different obligations for the
therapist. Like the complicated distinction between
Tarasoff and California Civil Code 43.92, the duty to
report serious threats is equally as complicated because
of its codification. The obligation requires a therapist to
review two distinct codes found in the California Welfare
& Institutions Code § 8100 (b) and 8105(c).



HOW DOES THIS ONE WORK!

Under Welfare & Institutions Code § 8105(c), a "licensed psychotherapist shall report to a local law
enforcement agency, within 24 hours...the identity of a person subject to subdivision (b) of Section
8100." Under Welfare & Institutions Code § 8100(b), if a client communicates to a licensed
psychotherapist “a serious threat of physical violence against a reasonably identifiable victim or victims"
that client shall not have in “his or her possession or under his or her custody or control, or purchase or
receive, or attempt to purchase or receive, any firearms whatsoever or any other deadly weapon for a
period of five years.”

Combining both Welfare & Institution Codes, when a therapist has assessed, by utilizing their training,
education, and experience, that a client is reasonably likely to act on this serious threat of violence
against an identifiable victim, the therapist must notify local law enforcement within 24 hours. In

making the report, the client would no longer legally be able to possess or have access to weapons (i.e.

firearms) from the date the report is made

Your Duty to Report Serious Threats of Violence

= David Jensen

FOR MORE INFORMATION
O THLS TOFLCCANIT IS g

The Duty to Report is Different From the Duty to Protect Under Tarasoff
The Duty to R is disti from the duty to p as set forth in Ta ff, and th

The Duty to Report Serious Threats of Physical Violence to Law Enforcement

The purpose of the Duty to Report is to get firearms and other deadly weapons (collectively “Weapons"), out of the




DUTY T0 REPORT T0 LTCENSING BOARD SEXUAL ABUSE OR SEXUAL MISCONDUCT

SB425 requires any health care facility or other entity
for which a healing arts licensee practices to make a
report to the applicable licensing board within 15 days
of receiving any of sexual abuse or
sexual misconduct from a patient or a patient's
representative.

-The Board must keep such a report confidential.

-A willful failure to file the report is punishable by a
fine of up to $100,000 per violation. Any failure to file
the report is punishable by a fine of up to $50,000 per

violation.
-The Board is required to investigate the
circumstances upon receiving any such report.

Code Section: BPC §805.8

Is this Reporting Requirement Applicable to all Practice Settings?

Yes, the reporting requirement applies to any setting that makes any arrangement
under which a Board licensee or registrant is allowed to practice or provide care for
patients.

How do | File the Required Report?

You may file the required report by visiting the following link and clicking on the “File a
Complaint: button:
hitps://www.breeze.ca.gov/datamart/mainMenu.do:jsessionid=6krH5lal NPX3HsaNBPR

BGFimSygacMxsML7CnadJ.vo-4-jbspj

SUBPOENA




SUBPOENA

e L ———
EF'IC L Gﬁm— A, 58N |3|]EE .IEFFHE\‘ v DIJN‘I SBM 131926
WENDY ¥, WANG, SBN 22
KHIEGER LLP
ITE 1000, IRVINE, CA 92612
v - B 0-260-00972

ATTORNEY BASED SUBPOENA

pErennant; nEsrosoost. DIAMOND FARMING CO., et al.

You CANNOT ignore this! E O 4
g CIVIL SUBPOENA (DUCES TECUM) for Personal Appesrance and
Production of Documents, Electronieaily Stored Information, and Things ai | -'C P o, 4408 - Clisas Action
Trial or Hearing and DECLARATION Santa Clara Case -CV-048053

THE PEOPLE OF THE STATE OF C CALIFORNIA, TO fname, address, and telephone Wm‘m |il'nm
Cusiodian of Recerds for Southem California Ediscn cfo Cristina E. Limon
2244 Walnut Grove Avenus, Rosemead, GA 81770,
1. YOU ARE ORDERED TO APPEAR AS A WITNESS in this sction al the date, time, and place shown in the box below
UNLESS your appearance is sxcused as indicated in bex 30 beldow of you make an agresment with the person named in

em 4 below.
a Date: September 28, 2015
b Ackdress: 111 N, Hill Strest, sies, G4 &
BPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS

The maijority of subpoenas will come from an
2 -IF"Y(II H—A\'E BEEN SERVED WITH THIS SUI
UNDER CODE OF CIVIL PROCEDURE SECTION 1885.3 OR 1885.6 AND A MOTION TO QUASH OR AN OBJECTION HAS
BEEN SERVED ON YOU, A COURT ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR
EMPLOYEE AFFECTED MUST BE DBTAINED BEFORE YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE

attorney. You can tell from the signature line.
:gﬁo:i?rm aor D mmr be m*eﬂ

Wi ot ave reexire by ihis Subpeare, The procedise aish
2 wil net be deamed suffcient complance with this subpacna

custodian wilh the records. Seal the snveloge. (2] Atiach & sopy ol Ihn:ltpy—mmﬂu erveiape or

With most attorney based subpoenas, the T

Psychotherapist-patient privilege remains in effect. : e e o e
This would mean that your client would have to B I
T e

1 CONTEMPT BY THIS COURT. YOU WILL IL!OBE Lllll.E

consent for the information to be shared.

FOR THE SUM OF FIVE HUNDRED Duree

CAMFT may be able to provide assistance if you are
"CIVIL SUBPOENA (DUCES TECUM) for Persanal Appearance and

unsure.
e P Production of Documents, Elecironically Stored Information, and Things at
Trial or Hearing and DECLARATION




TIFFANY A NDERSON

JUDGE BASED SUBPOENA

Clalmares, iy

i

SUBPOENA DUCES I'E

. . IKAI\ER PERMANEN ¢ ;
1 T Hn.spmu_, ;
You CANNOT Iignore this! 7373 WEST L-\\IE.. STOCKTON, cA 9;3;3;3%

el 10 befing v
10 bring with you und produce the following described documents,

This is a subpoena issued by a judge. You can tell from the
signature line.

With most judge based subpoenas, the Psychotherapist- e s e dsma sl o s coop i

; = : : -’ ne humdred dollars in ; 1o pay o the parties azprieved af]
patient privilege is trumped by this court ordered subpoena. ‘ onkin the detua

This would mean that your client would not have to consent
for the information to be shared.

Secretary, Assistamt Seern

CAMFT may be able to provide assistance if you are unsure.

demd doey not apply 1o any member

s Bourd thal deposit of the v e Shof fice or City Police Department

sz ac "
1K} (Y. o4y . e with Govl Code 680072 Hetless aocompanied by

el seq.

WHAT HAPPENS LF A SUBPOENA TS IGNOREDT

Failure to adhere to a subpoena can subject someone to criminal or civil contempt. A person who
disobeys a subpoena can be immediately punished by the court for contempt (including a $500
monetary sanction, plus other expenses caused by the failure to comply).

Contempt charges can apply until the requested information is produced and the subject of the
subpoena has fulfilled his or her legal obligation to the court

Universal Citation: CA Civ Pro Code § 1991 (2022)

1991. Disobedience to a subpoena, or a refusal to be sworn, or to answer as a witness, or to subscribe an
affidavit or deposition when required, may be punished as a contempt by the court issuing the subpoena.

When the subpoena, in any such case, requires the attendance of the witness before an officer or
commissioner out of court, it is the duty of the officer or commissioner to report any disobedience or refusal
to be sworn or to answer a question or to subscribe an affidavit or deposition when required, to the court
issuing the subpoena. The witness shall not be punished for any refusal to be sworn or to answer a guestion
or to subscribe an affidavit or deposition, unless, after a hearing upon notice, the court orders the witness to

be sworn, or to so answer or subscribe and then only for disobedience to the order.

Any judge, justice, or other officer mentioned in subdivision (c) of Section 1986, may report any disobedience
or refusal to be sworn or to answer a question or to subscribe an affidavit or deposition when required to
the superior court of the county in which attendance was required; and the court thereupon has power,
upon notice, to order the witness to perform the omitted act, and any refusal or neglect to comply with the
order may be punished as a contempt of court.




I E. Essner (State Bar No. 121438)
1 R Gallo (State Har No. 65875) _
2 ML.?&(SWBRYM.RH“) FIL Jﬁ:"‘ ]w
3| Alaw SAN MATEO COUNTY
The Letitia Building
4 | 708 First Street Al 820
- San Jose, CA 95113-2406 o
6 m1 ’ L el
San Jose, CA 95109-1469
7] T g 286-9800
WHAT ABOUT QUASHING A SUPOENA! gf e
= A Defendants and Cross-Comp
9 | Manins Beach |, LLC and Martins Beach 2, LLC
:: SUPERIOR COURT OF THE STATE OF CALIFORNIA
Any person to whom a subpoena is directed, or any 2 e
) _ A " SURFRIDER FOUNDATION, a Non- CASENO. CIV520336
party, may file a motion to quash or limit the M E—— MARTINS BEACH 1, LLC AND MARTINS
» 1 . . 14 Plaintiff, BEACH 2, LLC'S MEMORANDUM OF
subpoena. The motion must be filed with the judge, sl SUFRORT OF MOTION T0 QUASN
and it must include the reasons why compliance with 16 erm@g%ui;ﬂéff} :ﬂwmom BY PAX
‘ 17] a mu-m. : 212014
the subpoena should not be required or the reasons 1y | eoven 2. nchusive, Dme  $%amam
why the subpoena's scope should be limited. 0 s S
20 | BEACH2,LLC, '
; . ; 21 Cross-Complainants,
Until this has been ruled upon-- you still have an 2l
obligation. , i@%:mmm'ga:m
3 Cross-Defendants.
26
27
. ]
E =" | ARTINS BEAGH T LLE AND MARTING BEAGH 7, LLCS MENORANDUM OF FORTS A0D
AUTHORITIES IN SUPPORT OF MOTION TO QUASH CTVIL SUBPOENA DIRECTED TO VINOD KHOSLA

FOR MORE INFORMATION
ON THIS TOPC CAMET HAS
AN ARTICLE

Responding To A Subpoena

B January 14,2 = Alain Montgamery, JD, Staif Attorney

This article explains the laws regarding subpoenas and the ethical standards pertaining to serving as a witness.

Alain Montgomery, JD, Staff Attorney

The Therapist

January/February 2016

Updated November, 2020 by Kristin W. Roscoe, JD (CAMFT Staff Attorney)

Being served a subpoena to produce a patient record, to testify in court at a trial or hearing, or to appear ata
deposition can be unsettling. The thought of handing over a patient file, or disclosing what a patient shared in
confidence, feels like the ultimate betrayal. The uninvited discomfort, resistance, and anxiety that may accompany
the subpoena are quite understandable. However, keep in mind that there is a legal obligation to respond to a
properly served subpoena, whether it requests the production of patient records, commands your appearance to
testify as a witness, or asks you to appear at a deposition. The subpoena should not be ignored or dismissed.
Understanding your role relative to the legal proceeding at hand will help you confidently navigate your way through
the process of responding to a subpoena no matter what the request. This article reviews topics relevant to
responding to a subpoena and also identifies specific sections in the CAMFT Code of Ethics that provide guidelines

for therapists who testify in the capacity as either a perciplent or expert witness.

Privilege

It Is impossible to discuss the precess of how to respond te a subpoena without first reviewing the matter of

privilege. Privilege is a rule of evidence that refers to the right of the holder of the privilege to refuse to disclose, and

to prevent someone else from disclosing, confidential communications in a legal proceeding.

Under the psychotherapist-patient privilege, the patient as the holder of the privilege has the right to allow his or
her psychotherapist to disclose—or to prevent his or her psychotherapist from disclosing—confidential
communications and clinical information in a court proceeding. A patient waives the protection of the

psychotherapist-patient privilege when the patient authorizes his or her therapist to disclose confidential
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Add PERRREEREAL

NOT KEEPTNG NOTES

P & R

AMTREQUIRED T0 KEEp RECORDS!

L

California Code, Health and Safety Code - HSC § 123100

The Legislature finds and declares that every person having ultimate responsibility for decisions respecting his or her own
health care also possesses a concomitant right of access to complete information respecting his or her condition and

care provided. Similarly, persons having responsibility for decisions respecting the health care of others should, in general,
have access to information on the patient's condition and care. It is, therefore, the intent of the Legislature in enacting this

chapter to establish procedures for providing access to health care records or summaries of those records by patients
and by those persons having responsibility for decisions respecting the health care of others.




.
NOT SOLD...WHAT ELSE You GOt

4980.49. (a) A marriage and family therapisf shall retain a client’s or patient’s health service recordsor a minimum

of seven years from the date therapy is terminated. If the client or patient is a minor, the client’s or patient’s health
service records shall be retained for a minimum of seven years from the date the client or the patient reaches 18
years of age. Health service records may be retained in either a written or an electronic format.

4982. The board may deny a license or registration or may suspend or revoke the license or registration of a
licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct. Unprofessional
conduct includes, but is not limited to, the following:

(v) Failure tq keep records consistent with sound clinical judgment] the standards of the profession, and the nature of

the services being rendered.

4980.43.1.

(b) As used in this chapter, the term “supervision” means responsibility for, and control of, the quality
of mental health and related services provided by the supervisee. Consultation or peer discussion
shall not be considered supervision and shall not qualify as supervised experience. Supervision
includes, but is not limited to, all of the following:

(6) Reviewing the supervisee's progress notes, process notes, and other patient treatment
records, as deemed appropriate by the supervisor.

PROGRESS NOTES —

Client Name:
Progress notes are designed to inform staff Ebi%j“;fcﬁfp:}ﬁfm;;wmi
about patient care and communicate Pran Recommendations for future care
treatment plans, medical history and other " s
vital information. These notes are commonly
in SOAP format or Subjective, Objective,
Assessment, and Plan. However, there may
be additional requirements designed by

Medi-Cal or their employer.

Date of Service:




On Writing Progress Notes

B Michael Griffin, JD, Staft Attorney

Mast therapists write a corresponding progress note in their patient's treatment record for every therapy session
they provide. However, some therapists wonder whether or not the time that they spend writing progress notes is
well-spent, or, whether progress notes are even necessary at all. Ultimately, it is difficult for any therapist to know
what to include In a progress note unless he or she understands the basic function of these notes in documenting

treatment

FOR MORE INFORMATION

March/April 2007

ON "'HIS “'OPI[ [AMH' HAS Michael Griffin, JD, LCSW (CAMFT Staff Attorney)
Reviewed December, 2021 by Bradley J. Muldrow, JD (CAMFT 5taff Attorney)
AN ARII[ l[ Generally speaking, most therapists write a corresponding progress note in their patient's treatment record for

every therapy session they provide. However, some therapists wonder whether or not the time that they spend
writing progress notes is well-spent, or, whether progress notes are even necessary at all. Conversely, other
therapists are In the habit of writing voluminous progress notes, but they worry about what they write, e.g., "Did |
write too much?” "Should | write more?" Ultimately, it is difficult for any therapist to know what te include ina

progress note unless he or she understands the basic function of these notes in documenting treatment.

Legal and ethical standards clearly state that therapists must maintain some kind of record of the treatment they
provide.? This article discusses the basic purpose and function of progress notes as one component of a patient's

treatment record. ©

The Documentation Function of Progress Notes
In the simplest terms, progress notes are brief, written notes in a patient's treatment record, which are produced by
atherapist as a means of documenting aspects of his or her patient’s treatment. Progress notes may also be used to

document important issues ar concerns that are related to the patient’s treatment. Depending on the case, progress

PROCESS OR PSYCHOTHERAPY NOTE

Psychotherapy notes are also called process or private
notes. Psychotherapy notes usually include the
psychotherapist's hypothesis regarding diagnosis,
observations and any thoughts or feelings they have about
a patient's unique situation.

HIPAA states in the Code of Federal Regulations Section
164.508(a)(3)(iv)(A) that psychotherapy notes are notes
recorded (in any medium) by a ...mental health professional
documenting or analyzing the contents of conversation
during a private counseling session or a group, joint, or
family counseling session. Psychotherapy notes excludes
medication prescription and monitoring, counseling session
start and stop times, the modalities and frequencies of
treatment furnished, results of clinical tests, and any
summary of the following items: Diagnosis, functional
status, the treatment plan, symptoms, prognosis, and
progress to date.




.
WHY DOES THIS MATTER?

Psychotherapy Notes are NOT discoverable via HIPAA's "right to access' if the irformnmion Exewsded from the i of fAooses
An individual does not have a right to access PHI that is not part of a designated record set because

notes are kEPt SEPGIO te. thie information |s not used to make decisions aboul individuals, This may include certain quality
assessment or improvement records, patient safety activity records, or business planning,
development, and management records that are used for business decisions more genarally rather

Psychotherapy Notes ARE discoverable with a court-ordered subpoena for nan to make decisions aboul Individuals, For example, a hospital's pess review files or prastianes or
. provider performance evaluations, or & health plan's quality control records that are used to improve
the Legal Health Records even if the notes are kept seperate. customer service or formulary developmant records, may be generated from and include an individual's
PHI but meght nod ba in the covered antity's designaled record set and subject to access by the

Individual.
In addition. two categorias of information are exprassly excluded from the right of access:

ich are the persanal notes of a mental health care provider documenting or
of a counseling session, that are maintained separate from the rest of the

SHORT TIT!
21-cv-001487 i al record, See 45 CFA 164.524(a)(1)(i) and 164.501,

Roosevelt v. Muir
ATTACHMENT (Number): 3 . ::rmaﬂnn Cfnma:d ::::3502:::1:? 1, of for use in, a civil, criminal, or administrative
(This Attachment may be used with any Judicial Council form.) SRR ) )

Any and all documents, regardless of form, including but not limited to medical records, medical tests, charts,
radiological reports, psychiatric, drug and/or alcchol treatment, counseling or rehabilitation records, progress
notes, psychotherapy notes, intake forms, questionnaires, correspondence, office records, itemized statements
of billing charges. invoices, payment and credit records, and correspondence. which pertain to the care,
Ireatment, or examination of Theodore Rooseveltl from May 15, 1903 through the present.

Howewer, the underlying PH| from the individual's medical or payment recards or other records usad o
genarate the above lypas of excluded records or information remains part of the designated record set
and sublect 1o acoess by the individual.

HOW LONG DO T KEEP RECORDS

Adult patient records should be kept for 7 years California Business and Professions Code

after the date of separation. . & g
-Example: If the therapist stops treatment in 4980.49 ~ (a) A marriage and famlly therapwt

[ERUEGPAe) [ORVCIVIl I I-EHICR R GRG0 shall retain a client’s or ...
records until January 2017. Current as of: 2019 | Check for updat

(a) A marriage and family therapist shall retain a client’s or patient’s health service records for a

For minors or individuals . the rorn the date therapy is terminated. If the client or patient is a minor,

Obhgation is that you keep the record until the child the client’s or patient’s health service records shall be retained for a

has reached the age of 25. . . : from the date the client or the patient reaches 18 years of age.JHealth service records may be
-Examplg: If the theraPlSt StOpS §ee!ng a child retained in either a written or an electronic format.
when he is 10 years old-the obligation is for

YOU to keep the record fOl' 15 years or Untll they 123145, (3) Providers of health services that are licensed pursuant to Sections 1205, 1253, 1575 and 1726 have
an obligation, if the licensee ceases operation, to preserve records for afollowlng

reach 25.
discharge of the patient, except that the records of unemancipated minors shall be kept at least one year after

the jminor has reached the age of 18 yearsjand in any case, not less than seven years.




-
L KNOW THIS ALREADY...HOW DOES THIS RELATE T0 A LAWSUTT!

If the client needs the records to prove something and is unable to do
so-- the harm that they experienced is something that may be
recoverable against the practioner.

For example: A client was in a car accident. The client began to see the
therapist after the accident. The client was seen 50 times and the bill for
these services was $10,000.The client sues the driver of the automobile

that injured her. The client would like to be compensated for the
$10,000 she paid out-of-pocket. The client reaches out to the therapist
for a copy of her file and billing statements. The Therapists computer

crashed and is unable to provide this information to the client. The client

proceeds with her court case and is not awarded the $10,000 in fees
because she is unable to prove that the therapy took place. The client has

a legitimate claim against the therapist for failure to keep notes and has ' 5

$10,000 worth of harm. '

Patient Records Under California Law The Basics

8 May 5,2015 = Alain Montgomery, JD. Staff Attorney

This article explains California law and relevant CAMFT ethical standards which pertain to record keeping. More
specifically, the article disi California's new record retention law and answers questions about an adult patient

rights,

The Therapist
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Everyone has a story. As a therapist, you are a biographer of sorts, By recording what occurs during the course of the

therapeutic relationship, you capture one’s hard fought journey of growth, empowerment, and self-discovery. You
AN ARII[[[ memorialize the intimate and significant moments in the arc of a patient's life. Not only does the clinical

documentation in a patient's record note and archive these important milestones, the record serves a number of

practical purposes. For example, a well-articulated and documented record could prove invaluable for purposes of

consultation, provide the treating provider with information te inform—if not determine—a course of treatment, or

serve as a defense tool in a legal or disciplinary proceeding.

While the conte
untouchable. A
inalawsuit or 2
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0W D0 YouU AVOID BEING SUED BY A CLIENT
T R e | PART A: FALLING BELOW THE STANDARD OF CARE..
RERNERNRN- GRRRL R ANARREE CAN GET YoU INTO TROUBLE

PART B: Opps...LFORGOT 10 DO THAT...
CAN GET YOU INTO TROUBLE

PART C: BAD LUCK...
CAN GETYOU INTO TROUBLE

PART D: MALPRACTICE WILL SAVE ME._HOPEFULLY...
WILLIT!

BAD LUCK HAPPENS SOMETIMES




THERAPTST GET SUED

Sometimes things happen that are outside of the
Therapist's direct control. In situations like this a therapist
can be sued even if the therapist themselves did nothing
wrong.

There are THREE we are going to discuss today :

1. Premise Liability
2. Respondeat Superior

WHAT 15 PREMISES LTABILITY?

Premises liability is a broad, catch- _
all term. It describes a variety of /4
legal claims that can result from a

dangerous condition on another

person's property. The classic

example is a store owner who fails

to clean a slippery substance from

the floor, causing a customer to slip _ i
and fall. Falls are by far the most § /TN
common of all premises liability :

claims, but as we'll see, there are 3 ~~
BT 4

many others



CACI No. 1001. Basic Duty of Care

Judicial Council of California Civil Jury Instructions (2023 edition)

/~ Download PDF

IF A CLTENT RANDOMLY TRPS ON A
CORD TN MY OFFICE T CAN BE SUED!

1001. Basic Duty of Care

A person who [ i /i ies/controls] property is negligent if that

person fails to use reasonable care to keep the property in a reasonably
A B S 0 l U -‘ [ LY safe condition. A person who [owns/leases/occupies/controls] property

must use reasonable care to discover any unsafe conditions and to repair,
replace, or give adequate warning of anything that could be reasonably
expected to harm others.,

In deciding whether [name of defendant] used r
consider, among other factors, the following:

(a) The location of the property;

THE COURT WILL LOOK AT WHAT YOUR e

(¢) The likelihood of harm;

OBLTGATION IS AND TF IT T FAIR. 1 Pt o it Rt o i

condition that created the risk of harm;
The difficulty of protecting against the risk of such harm; [and]

The extent of [name of defendant]’s control over the condition that
created the risk of harm; [and]

[Other relevant factor(s).]

Kl

care, you may

New September 2003; Revised June 2010, May 2020

CACI No. 1000. Premises Liability - Essential

WHAT ARE THE ELEMENTS OF PREMISES i

Judicial Council of California Civil Jury Instructions (2023 edition)
LTABILITY!

2~ Download PDF

To prove negligence, a slip and fall victim must
prove that:

» The defendant had a duty to keep the
premises reasonably safe;

= The defendant breached that duty by allowing

1000. Premises Liability - Essential Factual Elements

[Name of plaintiff] claims that [he/shefnonbinary pmﬂaml] was Ilarmed
because of the way [name of defendant]
pronounfits] property. To establish this claim, [name of plaintiff] musl
prove all of the following:

a dangerous condition to exist on the premises; o S [ ] oSt e el airineg, e
= The dangerous condition caused the victim's 2. That [name of defendani] was negligent in the use or maintenance
of the property;

accident; and
» The victim suffered injuries as a result of the
accident.

3. That [name of plainiiff] was harmed; and

4. That [rame of defendant]’s negligence was a substantial factor in
causing [name of plaintiff]’s harm.

New September 2003; Revised June 2005, December 2011
Directions for Use

For cases involving public entity defendants, see instructions on dangerous
conditions of public property (CACT No. 1100 & seq.),
Sources and Authority

*  General Duty to Exercise Due Care. Civil Code section 1714{a).

*  “The elements of a negligence claim snd a premises Hability claim are the same:
a legal duty of care, breach of that duty, and proximate cause resulting in injury.
Premises lability * “is ded in the p ion of the ises and the
attendant right to control and manage the premises” '; accordingly, * “mere
possession with its attendant right to control conditions on the premises is a
sufficient basis for the imposition of an affirmative duty to act.” * But the duty

Sometimes, slip and fall victims are also
negligent, perhaps by running through a store or
by walking on an icy road instead of on a
cleared sidewalk. In that case, the amount of
the damages may be reduced to account for the
victim's negligence.,




TH[ [:MI]-'[]RNIA STMU][ OF A statute of limitations is a state law that puts a time

limit on your right to have a lawsuit heard by the

- | TMITATIONS FOR SLTP AND . state's court system. The time limits vary depending on
the kind of case you want to file.
FALL INJURTES

As in most states, the statute of limitations that will
affect a slip and fall injury claim in California is the
same as the larger one that applies to most personal
injury cases filed in the state's civil court system.

Specifically, California Code of Civil Procedure section
335.1 sets a two year deadline for the filing of "an
action for...injury to, or for the death of, an individual
caused by the wrongful act or neglect of another.

So, if you want to file a personal injury lawsuit over a
slip and fall, you have two years to get the case started
in California’s court system.

THINK ABOUT THIS BEFORE YOU TAKE CLLENT QUT OF OFFICE...

Examples:

If you are doing walk and talk therapy outside and your
client gets stung by a bee. You can be potentially sued.

If you are doing walk and talk therapy outside and your
client trips over a tree root. You can potentially be sued.

If you are doing walk and talk therapy outside and your
client gets bit by a dog off its leash. You can potentially
be sued.

s
—



.
WHAT 15 THE AVERAGE SETTLEMENT FOR A SLIP AND FALL CLATM!

»

If you are curious-- A slip and fall case can prove to /7
be costly, especially if it involves a trip to the

emergency room or if personal injury attorneys get \ o
involved. The Hartford, an A+ rated business NN
insurance carrier, puts the average cost of a slip ‘
and fall claim at $20,000. If an accident results in
someone suing you, such a lawsuit can cost
around $50,000.

HOW DO T REDUCE THE RTSK OF A SLTP AND FALL LAWSUIT!

1. Inspect your workplace an a regular basis provide a record of any accidents, and reduce the chance of a false

Make a point of examining your entire workplace at least injury claim being made against your business.

once a month to look for unsafe conditions, especially in

areas that are prone to risk and where your customers are 5. Record and document every accident

likely to be. Make sure there are no wet and slippery floors, When an accident occurs, it's important to take down all

or damaged and uneven surfaces. information as to what happened and who was involved, including
the victim and any eyewitnesses. Take video or photographic

2. Document all hazards images where the accident happened.

Have a maintenance log of all hazardous issues and haw

you eliminated them. This can keep your business safe and 6. Contact your insurance company immediately

can help your legal defense in case of a lawsuit. Your insurance provider will want to know about any incidents as
soon as possible, as it can help with covering expenses and your

3. Use warning signs, as needed legal defense, if the injured party decides to sue you.

Yellow “wet floor” warning signs and orange cones can alert

your customers to any temporary hazards until the floor is 7. Show compassion to the injured party

dry or you've had a chance to fix the problem. After a fall injury or some other mishap, let the injured person
know that you care about their well-being but don't admit any

4, Install a surveillance system fault without consulting with your insurance provider about filing

A video camera system can help guard against thefts, an insurance claim. Customers are less likely to file a lawsuit if the

business owner shows they care about their well-being.



PROUD PARTNERS

CAMFT

CPH Insurance is proud to partner with the
California Association of Marriage and Family
Therapists in support of mental health
professional growth and stability.

Having served mental health professionals for 20 years, CPH Insurance protects students, associates,
and fully licensed professionals with malpractice insurance

As a Marriage and Family Therapist, you've dedicated your career to helping others, and you should be
free to focus on clinical care without worrying about a threat to your livelihood. With Malpractice
Insurance for Marriage and Family Therapists, you can have peace of mind knowing you're protected
in the event of a claim or suit, a grievance from a regulatory board, plus many other coverage
benefits.

RESPONDEAT SUPERTOR =
EMPLOYEE DOES SOMETHING

WRONG




.
WHAT 15 RESPONDEAT SUPERTOR!

This theory holds that when one is
acting within the scope of their
employment, the employer may be
held accountable for the acts of the
employee with respect to third
parties. Generally, an injured third
party has the right to sue either the
employer or the employee if it can
be proven that the defendant who
was responsible for the injury was
an employee and not an
independent contractor

EMPLOYEE OR INDEPENDENT CONTRACTOR!

An independent contractor is one who works on a per-job basis and is not subject to the direct
supervision and control of the employer with respect to how the work is carried out. The doctrine of
Respondeat Superior does not usually applies to independent contractor.

Respondeat superior requires it be shown that the employee was acting within the scope of
employment and/or under the direction, supervision, or control of the employer. Simply stated, the
employee must be acting subject to the ultimate supervision of the employer at the time of the
alleged tortious conduct. The employee does not need to be engaged in a regular job duty as long
as he or she is engaged in a task that benefits the employer in some direct manner

—



.
LXAMPLE

A Supervisor has a pratice with several Associates. One
of the Associates harms a client during a session. The
client sues the Associate, Supervisor, and the
Organization. Is this allowed?

Yes-- respondeat superior allows this. =

From a plaintiff 's point of view, the more defendants
that can be named increases the likelihood of recovery
and adequate resources among defendants to actually
pay any settlement or judgment

DETOUR!

Frolic and Detour is a phrase describing actions taken L P
by an employee that fall in varying degrees outside of R ilEs ‘
the scope of employment. Generally, a "detour”
constitutes a minor departure from an employee’s ; P e L
duties but is still considered acting within the scope of = A

employment, whereas a “frolic" would be a major

departure from the scope of employment undertaken ~H

for that employee’s own benefit. ' 3

Additionally, an employment relationship is considered
suspended during commutes to and from a place of
employment as there is no service rendered during this
time, so Frolic and Detour is not typically implicated in
these circumstances



AN EXAMPLE T0 MAKE YOU THINK

Ripley shares office space with three other therapists. Each has his or her own practice = 15
and only share the physical facility and clerical staff. Each therapist maintains separate

billing systems. The therapists do not share patients, and do not actively refer patientsto & . Jj gL 4 .[F
one another. Ripley is named in a malpractice suit brought against one of the other jF][I !g]r. 4
therapist under the respondeat superior theory claiming the other physician was wrilihad b o

employed by a multitherapist practice. In this circumstance, Ripley would probably not be "-g@I
responsible under respondeat superior. T —

However, if the facts changed only slightly, the outcome might be entirely different.
Assume Riple sees the other's therapist's clients when one of them is absent, share non-
administrative staff, and refer to one another on various cases. In this situation, the
arrangement appears to be much more of a collaborative effort which benefits the entire ™
group and thus might subject them to the definition of a joint practice and, in turn, result

in a viable claim under respondeat superior.

HUWDOYGUAVUIDBINGSUDBYA[LI

ST ety s PART A: FALLING BELOW THE STANDARD OF CARE..

| RN GRS ImE CAN GET YOU INTO TROUBLE
""" R e PART B: 0ps...TFORGOT 10 DO THAT ..

AR w e ameEh e CAN GETYOU INTO TROUBLE

PART C: BAD LUCK...
CAN GETYOU INTO TROUBLE

LSE0 PART D: MALPRACTICE WILL SAVE ME...HOPEFULLY...

WILLIT!




L AM GOOD...T HAVE MALPRACTICE
INSURANCE...

What type of coverage do you have?
-Professional Liability Insurance (Also known as Errors and
Omissions Insurance), or General Liability Insurance (Also
known as Slip and Fall Insurance)

What does your policy protect you against?
-What about billing issues? Probably not.

What happens when you switch insurance? Are you still covered if
the incident happened under the old policy?
-1t Depends

Is the interest of the insurance company alligned with my interest?
-Most likely, but not always

QUICK MENTION OF STATUE OF LTMITATION

According to the California Code of Civil Procedure section
340.5, the plaintiff has one year from the date that they
knew or should have reasonably known about the injury
and up to three years when there are extenuating
circumstances that prevented the plaintiff from discovering
the injury sooner.

The one-year limit on filing a lawsuit for medical
malpractice in California holds firm regardless of injury or
death. In the event you go past the one-year or three-year
time period, you may no longer bring suit against a medical
provider for malpractice.

However, each situation is unique and there is precendent
for emotional harm to be found outside of this timeframe.




THE INSURANCE COMPANY AND ME

Medical malpractice coverage offer financial protection to
their consumers (health care professionals and facilities) in
the event of a malpractice claim.

The health care provider should always keep in mind that the
primary goal of the insurance companies is always profit.
They must take in more money in premiums than is paid out
in judgments, settlements, and costs associated with
administration of policies and litigation.

Conversely, health care professionals turn to malpractice
insurance as a means to protect their own personal and
professional assets in the event of litigation brought against
them. While both objectives are not mutually exclusive, it is
important for all parties concerned to be fully aware that
they are also not always mutually supportive

THE LAWYER AND M

 The typical medical malpractice insurance policy furnishes

- monetary protection against litigation and ultimately damages
for errors and omissions committed within the scope of the
delivery of health care, treatment, and services.

As part of this protection, the insurer typically provides legal
representation with respect to the policy.

An extremely important concept that many health care providers

S —T fail to distinguish is the role of the legal professional. The legal
. -~ representation is that of the insurance company's interests with

= respect to the policy and any potential payout. Because the
: health care provider or facility holds the policy of insurance, the
representation is of their rights to the insurance and not of the
provider or facility personally. While both the provider and the
insurance carrier have the objective of avoiding or minimizing the
insurance payout, the joint interest ends there.




.
LXAMPLE OF PROBLEM

A therapist is sued for malpractice as the result of injuries received by a client receiving therapy. The client was a middle-
aged woman who was recovering from a recent stroke which had left her paralyzed on one side of her body and
sometimes confused. On a particularly busy day she was first seen by one therapist. The client was then asked to go to
another part of the room to work with another therapist. As she attempted to cross the room unassisted, she fell and
struck her head, suffering fatal injuries.

The family sued the provider. There were no applicable medical malpractice statutory limits on damages within the
jurisdiction.

The insurance company evaluated the case and determined that the possibility of a judgment at trial for the full amount
of the policy was remote because the woman did not elect to use her walker when she attempted to cross the room.
Thus, they were unwilling to offer a sum for the entire amount of the policy since that is the most they could be ordered
to pay anyway after a trial.

At trial, a verdict was, in fact, rendered for the plaintiffs based on a lack of supervision given the patient's mental and
physical condition at the time she arrived for therapy. Further, the jury awarded damages in an amount that was
approximately triple the amount of the therapist's insurance of one million dollars. The provider would be accountable for
amounts of an award beyond the amount of insurance. In a case such as this, the award could well be enough to destroy
the provider's financial status personally and professional.

% DIFFERNT TYPE OF POLICTES

~ We will be discussing three different type of policies:

y » Occurrence Policy Coverage
’ « Claim Made Coverage _~
- Tail Coverage




OCCURRENCE POLTCY COVERAGE

First is the “occurrence” policy. This type of insurance is
frequently the most expensive. It provides insurance coverage
for claims that occur against a provider for acts during the
period of coverage regardless of when the claims are
asserted. '

This type of insurance applies even if the provider no longer
has the particular policy in effect at the time the claim is
made, which means that insurance companies are providing
coverage for a period beyond that in which the policy was
actually in effect

EXAMPLE OF QCCURRENCE POLTCY COVERAGE

Therapist has an occurrence policy coverage with DQI Insurance
Company. The policy is valid from January 1st, 2010 to December
31st, 2022.

On January 1st, 2023, the Therapist retired and canceled her policy.

On March 7th, 2023, the Therapist receives a lawsuit from a client
that they saw between January 1st, 2015 to March 7th, 2022.

This therapist should have coverage. The occurrence policy is
applicable to those claims resulting directly from medical incidents
occurring on or after the effective coverage date and prior to the final
coverage date as stated on the certificate of insurance.




CLATMS MADE POLTCY COVERAGE

Another type of policy is known as “claims made." This type
of insurance covers only claims made while the policy is in
effect. It should be noted that it is not unusual for claims to
develop well after the injury either because the plaintiff was
unaware or for various reasons that could cause a delay of
as much as several years. A provider would not be covered
once the policy has ceased to be effective.

EXAMPLE OF TATL COVERAGE

' Therapist has a claims made policy coverage with DQI Insurance Company. The
policy is valid from January 1st, 2010 to December 31st, 2022.

On January 1st, 2023, the Therapist retired and canceled her policy. The Therapist
elects to purchase "tail" insurance for 3-years or until 2026.

On March 7th, 2023, the Therapist receives a lawsuit from a client that they saw
between January 1st, 2015 to March 7th, 2022.

| This therapist would likely have coverage. The tail policy is applicable to those
claims resulting directly from medical incidents that occur, and for which said claims
are first made, on or after the effective coverage date and up to the length of time

| purchased (3 years) of the final coverage date as stated on the certificate of

' insurance. There shall be coverage for claims issued after the final coverage date so
long as the date of the medical incident which is the subject of such claim is within
the claims made coverage period and tail policy period.




TATL COVERAGE

Loy,
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* Athird type of policy is commonly referred to as “tai
coverage. These are supplemental policies for the “claims

. made" type of insurance. If a health care provider terminates

e,

a policy of insurance, for whatever reason, he or she may
elect to purchase a “tail" policy. This additional policy
. provides coverage for a stated period of time to deal with
potential allegations of malpractice arising from conduct that
occurred during the term of the now-ended “claims made”

policy

EXAMPLE OF CLATMS MADE POLTCY COVERAGE

Therapist has a claims made policy coverage with DQI Insurance Company.
The policy is valid from January 1st, 2010 to December 31st, 2022.

On January 1st, 2023, the Therapist retired and canceled her policy.

On March 7th, 2023, the Therapist receives a lawsuit from a client that they
saw between January 1st, 2015 to March 7th, 2022.

This therapist would likely not have coverage. The claims made policy is
| applicable to those claims resulting directly from medical incidents that occur,
and for which said claims are first made, on or after the effective coverage
date and prior to the final coverage date as stated on the certificate of
| insurance. There shall be no coverage for claims issued after the final
coverage date regardless of the date of the medical incident which is the
subject of such claim.
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ATWILL EMPLOYMENT

Kristin just got hired on by a new therapy company. On the first
day of the job, Kristin realizes that she made a big mistake. The
organization is disorganized, chaotic, and is not following legal and N
ethical rules. She is worried that if she continues that it would = —
have a negative impact on her license and reputation.

Can Kristin leave the organization? \,ﬁ" ' N\

ATWILL EMPLOYMENT

Under American common law,
employees are presumed to work at
will. That is, employers are free to
discharge employees for any reason
at any time, and employees are free
to quit their jobs for any reason at
any time.

| Kristin is able to leave at any time.



WAGE AND HOUR TSSUES

Sara and Mike are friends from college, and they each have
horrible summer jobs. They're having coffee after work and
complaining about their jobs.

Sara tells Mike that that she’s been getting an average of $14 an
hour (before taxes) for the past two months at her job at the drug
store. What's more, she's been working 50 hours a week at that

same rate.

Mike orders a sandwich. He says he's famished because his boss
at Target gave him three rest periods of 15 minutes in an 8 hour
day- and that he didn't have time to eat.

What claims do Anna and Tyrone have?

SNAP SHOT OF WAGE AND HOUR TSSUES

Minimum Wage: As of 2023, the CA state minimum wage for most
workers is $15.50 per hour. If an employer fails to pay you minimum
wage, the employer may be liable for twice the amount of wages owed to
you. More to come on this topic.

Overtime Pay: Most employers must pay overtime pay of 1-1/2 times
your regular rate of pay for hours worked above 40 hours per week. The
overtime law does not cover all workers. If an employer fails to pay you
overtime, the employer may be liable for twice the amount of overtime
wages owed to you.

Meal and Rest Breaks: An employer may not employ an employee for a
work period of more than five hours per day without providing the
employee with a meal period of not less than thirty minutes, except that
if the total work period per day of the employee is no more than six hours,
the meal period may be waived by mutual consent of both the employer
and employee.

-
e



DISCRIMINATION AND RETALTATION

- L TS B

Grant starts a new job at a property management
company. In the job interview, the hiring manager
states that the organization has very conservative
views and is family oriented. During a group meeting,
Grant that his same-sex partner were planning an
outing for the weekend. That afternoon, Grant was
called into HR's Office and let go.

Does Grant have a case?

DISCRIMINATION

AND RETALTATION

PROTECTED CHARACTERISTICS

California law protects individuals from illegal discrimination by employers based on
the following:

Likely, sexual orientation is a protected class.
Terminating an individual because they fall
under a protected class may be illegal.

Grant does likely have a case for wrongful
termination.

Race, color

Ancestry, national origin
Religion, creed

Age (40 and over)

Disability, mental and physical

Sex, gender (including pregnancy, childbirth, breastfeeding or related medical
conditions)

Sexual orientation

Gender identity, gender expression
Medical condition

Genetic information

Marital status

Military or veteran status




10U MAY NOT KNOW HOW T0 SOLVE A
RUBTK'S CUBE, BUT YOU PROBABLY
KNOW EMPLOYMENT LAW BETTER THAN
YOU THINK!
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PART A: T SHOULD HAVE DONE THAT... PRACTICAL
CONSIDERATIONS

PART B: SAYING, "YOUR FIRED" CAN GET AN EMPLOYER INTO
_ TROUML
.

PART C: MONEY ALWAYS GETS AN EMPLOYER INTO TROUBLE

PART D: WHEN SAFETY TS NOT #1 CAN GET AN EMPLOYER TNTO

: TROUBLE

10W DO 1 AVOID BEING
BY EMPLOYEE!




NO FULLPROOF WAY T0 INSULATE
YOU FROM LLABILLTY BUT THERE
ARE THINGS THAT CAN RELP ...

PRACTICAL CONSTDERATION

The earlier you learn of an employee's complaint, the better
it is for you. You can not fix a problem you do not know
about. Providing more than one option for employees to
complain ensures that they can bring legitimate issues to
management's attention and that a supervisor cannot hide
issues from Human Resources and upper management.
Using the chain of command is often best, but employees
sometimes need a direct line to their boss's boss. It
promotes accountability and transparency. It may also
provide a defense to a lawsuit.




PRACTICAL CONSIDERATION

DIFFICULT
ROADS

LEAD TO
BEAUTIFUL
DESTIN A TIONS

Document everything, Performance problems and conduct
violations are more important than other issues. If you want
to avoid a lawsuit, make sure the employee you are
considering to terminate for performance issues has already
been written up at least twice for poor performance. Under

termination was their performance and not their race,

‘ those circumstances, proving the actual reason for her
gender, or disability is easy.

PRACTICAL CONSIDERATION

A big part of being perceived as a fair
employer is consistent application of the
rules. When you make an exception for
one employee, you alienate the others.
So, consistent application of policies
regarding promotions, vacation, pay,
assignments, awards, discipline, and
termination is the only way to go. After
all, the alleged unfair application of the
rules is the basis of almost every
employment lawsuit.




PRACTICAL CONSIDERATION
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Vs Training does not cost money, it saves money. As irritating
i as it can be to pay for training it is worth it in the end.

‘ Anyonewho interacts with employees directly needs it.
This is generally Front-line managers. They handle the
day-to-day gripes that, if not handled properly, become
lawsuits. Train them to spot issues, to be proactive, and to
be consistent. Equip them to be good managers now so
they don't have to be good witnesses later.

PRACTICAL CONSIDERATION

An employee handbook is not just useful to the organization of a
business, it is also a powerful text that you can refer to when
policies require clarification or reference. Although you can never
predict the questions that will arise during the day to day
operations of a business, employees often have the reasonable
expectation that they will receive a handbook dictating
workplace policies. It should include statements addressing at-
will employment; equal employment and harassment issues;
work hours; leave and accommodation under the FMLA and the
ADA; workplace violence; trade secrets and confidentiality of
company information; work rules and the consequences for
violating them; and other important issues.
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PRACTICAL CONSTDERATION
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Does it have to be today? Why not tomorrow? Imagine

..‘_1\\ /‘__ losing your job; it would be a life-changing event that should
7 not be taken lightly. The decision to terminate someone's
"\ employment should therefore be done slowly if possible. It
-0 B should at least (1) be reviewed by more than one manager,
(2) involve someone with Human Resources training, and (3)
be well documented. If you are unsure of important facts or
someone is not available to review the decision, suspend the

employee and wait. Get counsel. Sleep on it. A rush to
judgment can be expensive.

= |
i

PRACTICAL CONSIOERATION

If you know there is a problem it may be better to be
proactive. Sometimes paying a small amount early is smart.
A severance agreement usually results in the company
paying an employee a few weeks (or even months) of salary
in exchange for the employee releasing all claims against the
company. If done correctly, this eliminates the chance of a
lawsuit. If a mistake has been made, it often saves the
company money
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HOW D0 YOU AVOID BETNG SUED BY AN EMPLOYEE!

Don't Have Any Employees

PART A: T SHOULD HAVE DONE THAT... PRACTICAL
CONSIDERATIONS

PART B: SAYING, “YOUR FIRED" CAN GET AN EMPLOYER INTO
, TROUBLE

PART C: MONEY ALWAYS GETS AN EMPLOYER INTO TROUBLE

PART D: WHEN SAFETY TS NOT #1 CAN GET AN EMPLOYER TNTO
TROUBLE

TYPES OF EMPLOYMENT RELATIONS HIPS:' l

There are three key types of employment relationships: F“R H I R[

In the United States, the majority of employment §s Q
relationships are at will or through independent contractors.

—



TYPES OF EMPLOYMENT X
RELATIONSHIPS: ®

Employment at Will: In California, employment is considered
at-will, meaning the employer or employee can end the
employment relationship at any time, with or without
notice, and for no reason or any reason, so long as the
employer's reason is not unlawful. Employers might ask
employees to sign an offer letter, handbook
acknowledgment, or other document agreeing to at-will
employment, for example. These documents do not limit the
employer's right to fire the employee. Instead, they affirm
the employer's general right to fire at will.

EXAMPLE OF AN

Stacy applies for a job on the CAMFT job board to be an
associate at a She meets with the
employer and they agree to hire her. She is presented with
' an offer letter that states the employment is "at-will," she
will be compensated $25 an hour plus benefits, and her
start date will be in two weeks. Her employer hopes that
Stacy will stay at the practice after she becomes licensed.
Stacy accepts the terms and signs the offer letter.




STATE OF CALIFOBRNIA Gavin Newsom, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

TERMINATION OF EMPLOYMENT

LAW REGARDING
AT-WILL EMPLOYMENT

LABOR CODE - LAB
DIVISION 3. EMPLOYMENT RELATIONS [2700 - 3122.4] ( Division 3 enacted by Stats. 1937, Ch. 90. )
CHAPTER 2. Employer and Employee [2750 - 2930] ( Chapter 2 enacted by Stats. 1937, Ch. 80. )

ARTICLE 4. Termination of Employment [2920 - 2929] ( Article 4 enacted by Stats. 1937, Ch. 90. )

2922. An employment, having no specified term, may be terminated at the will of either party on notice to the other. Employment for a specified
term means an employment for a period greater than one month.

TYPES OF EMPLOYMENT RELATIONSHIPS:

Employment Contracts: At-will employment agreements are
common in California; whereas, employment contracts are
less common. An employer contemplating the use of an
employment contract may want to consider the advantages
and disadvantages. An employment contract alters this
policy and limits the employer's right to fire the employee,
usually by detailing the grounds for termination or setting a
term of employment (for example, one or two years).

Some employers require employees
to sign a written agreement stating
that they are employed at-will. This
document is not a contract, but
rather is known as an “at-will
employment agreement.”




EXAMPLE OF AN
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- M=l Stacy applies for a job on the CAMFT job board to be an

N - ™ gssociate at a She meets with the employer
L.~ and they agree to hire her for the school term. She is

~ presented with an offer letter that states the employment is

+4! from January 1st to September 31st (school year), she will

be compensated $25 an hour plus benefits, and her start

date will be in two weeks. Her employer hopes to bring

Stacy back after this school year, but is unsure if the budget

will allow this to happen. Stacy accepts the terms and signs

the offer letter.

1YPES OF EMPLOYMENT
RELATTONSHIPS:

Independent Contractor: The main distinction between an
employee or at-will employee and an independent
contractor is that the independent contractor is responsible
to the emplover solely for the work that is the subject of the
contract between the parties. They are typically contracted
to perform work by an employer and are not considered an
employee.
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EXAMPLE OF AN
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Stacy applies for a job on a job board to be an at -
a The software company just experienced -

a traumatic incident at work and believes that their
employees can use this resource. She meets with the
company and they agree to hire her as a contractor to
provide services as needed for her their employees. She is
presented with a contract that states she will be
compensated at a rate of $200 an hour, she may see 5 -
clients a week, and she should an invoice at the end of the

week. Her employer does not know how long she will

provide services to the software company's employees nor if

any will use the service. Stacy accepts the terms and signs

the contract.

QUTCK BREAKDOWN OF DIFFERENCES BETWEEN
AND

« Employment. As stated before, most employees work at will which means their employer can terminate the relationship at any
time or they can quit. They work for the employer's business and only for the employer. In contrast, independent contractors are
self-employed, and they typically work with multiple clients.

- Payment. Employees are paid a fixed salary or wage, typically on a weekly or monthly basis. Independent contractors work for a
predetermined or agreed hourly or project rate. Depending on the agreement, they submit invoices for payment after the
completion of a project or certain milestones.

- Control. Independent contractors work without oversight from the employer. In other words, they determine their own schedule
and work hours and often use their own tools in their projects. Employees typically work the hours and at the location dictated by

the employer.

- Taxes. Independent contractors are liable for their own taxes and tax is not withheld fram any of their payments. With employees,
the employer is responsible for deducting taxes from their wage or salary.

- Benefits. Emplayees receive benefits as part of their remuneration package from their employer. In this case, the employer is also
responsible for unemployment benefits. In contrast, independent contractors typically do not receive benefits from their employer.



Tips for Success:

ASSEMBLY BILL b

Review how the work that this
individual does is different than what
The ABC Test your organization normally does
Overflow work is not suited for
independent contractors

Reach out to a lawyer or HR
professional for assistance

If you are unsure if they should be an
employee or indpendent contractor
default to employee

ionof the ar

GET T RTGHT: MISCLASSTFCATION CAN BE

The penalties for misclassification of a worker (employee v. independent

contractor) are significant. Under California Labor Code § 226.8, employers are Q“Es“u“s Fon EHI’IIIYEIIS
subject to a civil penalty between $5,000 to $ 15,000 for each violation for
willful misclassification of an individual as an independent contractor. If it is
found to be a pattern (i.e., numerous employees misclassified), the civil penalty
is between $10,000 and $25,000 for each violation.

Independent contractors could also be entitled to recover all expenses or
damages incurred because they were improperly classified as independent
contractors, such as additional tax liability, benefits, wages, meal break
penalties, rest break penalties, wage statement penalties, waiting time — YES =
penalties, unpaid overtime, minimum wage and expense reimbursements
related to operating personal vehicles for business purposes and operating
personal cell phones for business purposes. Contractors wauld also be entitled

/ \

; , PASS NO PASS
to recover interest, costs and attorneys' fees. 1 1

Independent Employee

In addition to the costly monetary penalties, employers who misclassify are Contractor

required to post a "prominent” notice on their public website stating, among \
other things, that they have "committed a serious violation of the law" by -/
willfully misclassifying employees, and directing any other employees who feel Pﬁss No rAss

they have been misclassified to contact the Labar and Workforce Development —— Eikploves
Agency. Contractor




ABS5 and the Independent Contractor

AB 5 and the Independent Contractor Psychotherapist in
California

FOR MORE INFORMATION O
NDEPENDENT CONTRACTORS [ —————
CAMET HAS AN ARTICLE

tion of inde enl Contractors

HOW DO L GETRID OF T
NDIVIDUAL.




) STEPS T0 FIRE AN

FROM US CHAMBER OF COMMERCE

EXAMPLE OF AN

Larry is hired to be a therapist at a private practice. Larry
starts great but has a bad habit of always being late. Larry's
¢ chaotic schedule causes his appointments to start late and
has a negative impact on his therapeutic relationships.
" Larry's supervisor Othello has coached Larry on the
importance of being on-time, wrote Larry up twice, and
created a performance improvement plan. Sadly, Larry is
unable to correct the problem and is let go.

Five legal steps to fire an employee

If you're ready to fire an employee, here are some steps to guide you through the process:

. Review your employee handbook and its firing policies. Every employer should have a

farmal employee handbook that details disciplinary policies, including potential
reasons for termination. All employees should receive a copy during their
onboarding period, and you should have o written confirmation of receipt.
Before you begin the process of firing someone, review your handbook to ensure
that policies are, in fact, clearly spelled out, and hold yourself accountable to
enforcing all consequences outlined in the handbook.

. Document violations. If an employee violates company policy, document it in

writing and ensure it is acknowledged by the worker, Create a perfermance
improvement plan and give the employee the opportunity to rectify their errors.
Stare any documentation in their personnel file for future reference so you can
support your claims when it comes time to terminate the employee.

3. Investigate grounds for termination. If you feel you're ready to fire someone,

investigate the situation and collect interviews, documents and evidence
associated with your case, The more evidence you have, the stronger your case
for firing that employee will be.

. Be brief and factual (but don't sugarcoat it). Once you have everything organized, sit

down with the employee and explain—carefully—why you're choosing to let them
go. Keep the discussion brief and clear. If you sugarcoat your reasoning, you're
potentially misleading the employee, which could come back to bite you down
the line,

. Fulfill all legal requirements. Employers must fulfill certain legal obligations and

provide a terminated employee with information about their benefits, including
COBRA, their last paycheck, unemployment options and transportability of
other insurance. You might be tempted to deny unemployment benefits, but if
you proceed, be prepared to fight claims of discrimination or wrongful
termination.

11
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EXAMPLE OF AN

Larry is hired to be a therapist to at a school for the school
... year. Larry starts great but has a bad habit of always being
' late. Larry's chaotic schedule causes his appointments to
start late and has a negative impact on his therapeutic
~ relationships. Larry's supervisor Othello has coached Larry
- on the importance of being on-time, wrote Larry up, and
created a performance improvement plan. Sadly, Larry is
unable to correct the problem and is let go.

Employees with an express written contract must abide by the terms of
the agreement. These contracts should be iron-clad. Seek legal
consultation to make sure you are not missing anything.

The most common way an employeed contract for a period of time is
discharged is actually by mutual agreement between the employer and
employee. This is often done by way of a deed of release which both

HOW '[0 lAWFUI.I.Y H.RE AN parties sign. This releases the employer from any further obligations
under the contract and allows the employee to seek alternative
employment

Another way a Fixed Term Contract can be terminated is if the contract
itself contains a clause which allows for termination under certain
conditions. Most employment contracts only allow an employee to be
terminated for "good cause!” Good cause can include things like poor work
performance, violating company rules and threats of violence. For
example, if the company has an attendance policy that is constantly
being violated.

Finally, a Fixed Term Contract can be terminated by operation of law. This
usually occurs when the contract expires or is frustrated (e.g. because of
changes in circumstances beyond either party's control).



.
EXAMPLE OF AN

Larry is hired to be a therapist at a software company. Larry
starts great but has a bad habit of always being late. Larry's
chaotic schedule causes his appointments to start late and
= has a negative impact on his therapeutic relationships.

' Othello is made aware of these issues and is has coached
Larry on the importance of being on-time. Sadly, Larry is
unable to correct the problem and is given 30 day notice
that his contract will be discontinued.

HOW TO LAWFULLY TERMINATE AN

You can't fire a contractor like you would an employee because they are self-employed, not your employee, Independent contractors
do not sign full-time employee contracts and do not receive employee benefits like social security or medicare. But businesses should
sign written agreements for independent contracts that spell out the contractor’s scope of work, the quality of work expected,
termination provisions, and notice provisions. You then can terminate the relationship if the contractor fails to deliver according to the
terms of your contract.

If you have concerns about your contractor's performance, the first step is to have a conversation telling the contractor they are
underperforming. Give the contractor an opportunity to improve if possible before termination. If the contractor does improve, great.
If not it's in your best legal interest to leave a paper trail of your good-faith effort to make the relationship work.

Termination provisions are guidelines and conditions under which the contractor or the hiring company can terminate the working
relationship. You should clearly state termination provisions in the written contract both parties sign at the beginning of the
engagement.

Most contractors will want to include a notice provision. Notice provisions specify the number of days of warning each side must

provide before terminating a contract. Most notice provisions require 10-14 days notice, but others require a month or more. This
should be done in accordance with the terms of the notice and in writing.



HOW DO L GETRID OF THIS
INDIVIDUAL...

[LLEGAL TERMINATIONS OF
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EXAMPLES OF WRONGFUL TERMINATIONS OF

Below is a list of 15 common examples of wrongful termination:

. Termination based on an employee’s race or ethnicity.

. Firing an employee because of their gender or sexual orientation.

. Wrongful termination due to an employee's religion or religious practices.

. Retaliatory termination for reporting workplace harassment or discrimination.

. Firing an employee for taking legally protected medical leave or requesting reasonable accommodations
for a disability.

. Termination as a form of retaliation for participating in a union or engaging in collective bargaining
activities.

. Wrongful termination based on an employee’s age (age discrimination).

. Firing an employee because they blew the whistle on illegal activities or violations of law within the
company.

. Termination due to an employee's political beliefs or affiliation.

. Retaliatory termination for asserting rights under the Family and Medical Leave Act (FMLA).

. Wrongful termination based on an employee's pregnancy or related medical conditions.

. Firing an employee because they requested overtime pay or complained about wage and hour
violations.

. Termination due to an employee’s military service or obligations.

. Retaliatory termination for taking legally protected actions, such as filing a workers' compensation claim.

. Wrongful termination based on an employee’s national origin or immigration status.

From: https:/www.lawling.com/wrongful-termination-california/

BURDEN OF PROOF IN ILLEGAL TERMINATIONS OF

Under at-will employment, an employer doesn't need a
specific reason to terminate an employee. In a wrongful
termination case in California, the burden of proof typically
rests on the employee. They must show that the
termination violated a specific law or public policy, rather
than the employer needing to prove a valid reason for
termination.

This can make it challenging to prove that the termination
was wrongful. If an employee is able to prove that the
reason for termination was because of discrimination,

harassment, retaliation, or violation of protected rights e IR o
they would be able to proceed with a case for wrongful ,,._:5 R e = AT
termination. B R e A 5 ISy
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BASIC OVERVIEW OF LAWS:

California law (called the Fair Employment and Housing
Act or FEHA) prohibits harassment, discrimination, and

retaliation. NS Dén,

é:«";ar t@
The law also requires that employers “take reasonable g} {ii*
steps to prevent and correct wrongful (harassing, s
discriminatory, retaliatory) behavior in the workplace (Cal. Keep California fair
Govt. Code §12940(k)). for everyone.

CALCIVILRIGHTS.CA.GOV

The Department of Fair Employment and Housing (DFEH) is
the state’s enforcement agency related to the obligations
under the FEHA.

CALIFORNIA DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING WORKPLACE
HARASSMENT PREVENTION GUIDE FOR CALIFORNIA EMPLOYERS

HC) enacted regulations in 2016

FOR MORE INFORMATLON THE
CALLFORNIA DEPARTMENT OF e
FATR EMPLOYMENT AND lOUSTNG
145 A WORKPLACE NARASSMENT R —;
PREVENTION GUIDE s inttes e by eeveemints

information on this below),
» Prompt, thorough and fair investigations of complaints (see below).
» Prompt and fair remedial action {see below).

From: https:/calcivilrights.ca.gov/wp-
content/uploads/sites/32/2017/06/DFER-

DFEH - WOHKPLACE HARASSMENT GUIDE FOR CALIFORNIA EMPLOYERS



HARASSMENT 1§ LLLEGAL

WHAT TS

Workplace harassment might or might not have any kind of physical evidence, but we can't deny it
exists. As per the Equal Employment Opportunity Commission (EEOC), harassment includes offensive
jokes, bullying, slurs, epithets, physical assaults, intimidation, ridicule, insults, offensive objects or
pictures, and interference in work performance.

Harassment at the workplace can be of any type, whether verbal or physical harassment, sexual favors,
psychological, emotional, etc. There are five major types of workplace harassments that we will be
discussing:

- Verbal harassment
- Psychological harassment
« Cyberbullying
- Physical harassment
- Sexual harassment



WHAT IS

Victims of verbal harassment often face an ongoing battle
of destruction that threatens their health and career
equally. Verbal harassment consists of demeaning slurs,
offensive gestures, and unwarranted criticisms.

Since this is a non-physical form of violence, it includes
insults like fat-shaming/body shaming jokes, hurtful
comments, and unwanted taunting, thus, often challenging
to recognize. As it is a gray area, HR managers and leaders
must be vigilant to notice such harassing behaviors.

WHAT IS

Psychological harassment is somewhat similar to verbal
harassment, but it is more covert and consists of tactics like
withholding information. Victims who face such
harassment are more likely to suffer mental breakdowns,
low self-esteem, and tend to undermine themselves.

Psychological harassment includes taking credits for others'
achievement, making impossible demands, imposing
impossible deadlines on an employee, forcing someone to
work outside their job scope, etc. This is a form of
deliberate psychological bullying.




WHAT IS

Digital harassment or cyberbullying is the newest form of
harassment. Digital harassment includes posting threats or
demeaning comments on social media, creating a fake persona
to bully someone online, creating a webpage about the victim to
mock and belittle them, and making false allegations online.

Usage of social media has become a norm in any workplace.
Hence in the name of free speech, anyone can harass anyone
digitally. People can make fake personas to demean or bully their
colleagues. But, there is also good news about digital
harassment- victims can document it. Someone who faces such
bullying and discrimination can document these incidents in
screenshots, saved e-mails, etc. Doing so, victims of workplace
harassment can easily report such offensive behaviors.

WHAT TS

Sexual harassment at the workplace is a heinous crime and more
common than you might think. It is an offense that is not specific to
women only. A person belonging to any gender can be the victim or
the perpetrator of sexual harassment.

According to a ZipRecruiter survey, 40% of female respondents and
14% of male respondents have experienced sexual harassment in
the workplace.Unwanted touching, sending obscene messages and
videos, asking for sexual favors, comments including vulgar
gestures are a few signs of sexual harassment.

Most of the time, these incidents go unnoticed and unreported, and )
because of this, offenders often get away with their conduct. Many 1
victims do not want to speak only about this as they think it will get :
better, unfortunately it often only worsens.




-
WHAT TS

' Physical harassment in the workplace has many degrees. Such
' harassments include improper touching of clothing, skin, physical
assaults, threats, or damaging personal property.

Peaple belonging to gender minorities and LGBTQIA+ communities
are more likely to face such kinds of harassment at work. Offenders
can downplay some harassments in the form of jokes, not causing
physical harm; in such cases, it gets difficult to identify physical
harassments.

Even if there is no severe physical harm, it can still be considered
- physical harassment. If a situation becomes violent, employees
must file a complaint and take strict actions against the offenders.

Sexual harassment in the workplace is a form of sex discrimination that violates Title VI of the Civil Rights Act of
1964 and California’s Fair Employment and Housing Act. Briefly, sexual harassment refers to both unwelcome sexual
advances, or other visual, verbal, or physical conduct of a sexual nature and actions that create an intimidating,
hostile, or offensive wark environment based on an employee's sex. Under California law, the offensive conduct need
not be motivated by sexual desire, but may be based upon an employee’s actual or perceived sex or gender-identity,
actual or perceived sexual orientation, and/or pregnancy, childbirth, or related medical conditions. This definition
includes many forms of offensive behavior and includes gender-based harassment of a person of the same sex as the
harasser, and actions that subject co-workers to a hostile work environment* (which we will address shortly).

Employers of 5 or more employees are required to provide sexual harassment prevention training to
all supervisory and nonsupervisory employees.



There are two main forms of prohibited sexual harassment at work: hostile work environment harassment, and quid
pro quo harassment.

Hostile Work Environment: The law prohibits sexual harassment that is severe or pervasive enough so as to create a
hostile workplace and, or interfere with an employee’s ability to work. Harassment is considered severe if it is
egregious to the point that one occurrence of the harassing behavior makes the environment hostile. Harassment is
considered pervasive if it occurs repeatedly, so as to create a hostile workplace environment. Harassing conduct may
include unwanted sexual advances, sexual comments, lewd and offensive comments, sexual assault, physical conduct
of a sexual nature, innuendos

Quid Pro Quo: The law prohibits representing participation in any sexual behavior as a condition of employment. It is
unlawful for an employer to require or suggest that an employee engage in any sexual behavior as part of their job. For
example, a supervisor suggesting that you may receive a promation if you go on a date with them, or a manager telling
you that they will hire you in exchange for a sexual favor, are both considered illegal quid pro quo harassment. One
event of explicit or implied quid pro quo harassment is unlawful.

According to the US Equal Employment Opportunity Commission (EEOC), harassment violates the Civil Rights Act, the Age
Discrimination in Employment Act (ADEA), and the Americans with Disabilities Act (ADA).

Hostile work environment behaviors are defined as offensive to any reasonable person. While these behaviors may present in
different ways in real-time interactions, some examples include:

+ Unwelcome conduct based on race, color, religion, sex (including sexual orientation, gender identity, or pregnancy)

« Unwelcome conduct based on national origin, age, or genetic information

« Unwanted touching or sexual harassment

- Offensive jokes (often with protected categories of people as targets)

- Discussing sex or sexual acts (including usually sexually suggestive language)

« Unwanted commentary on physical appearance

- Racist or offensive terms, photos, or slurs

« Inappropriate gestures

- Unwanted physical contact or touch

+ Workplace bullying or gaslighting

+ Intentionally sabotaging an employee's work or career

« Other discriminatory behavior against categories protected by the EEOC



WHAT ARE THE ELEMENTS
NEEDED T0 PROVE
QUID PRO QUO IN

CALTFORNTAT

WHAT ARE THE ELEMENTS
NEEDED T0 PROVE
HOSTILE WORK
ENVIORNMENT IN
CALTFORNTAT

CACI No. 2520. Quid pro quo Sexual Harassment -
Essential Factual Elements

Judicial Council of California Civil Jury Instructions (2023 edition)

/| Download PDF

2520. Quid pro quo Sexual Harassment - Essential Factual
Elements

[Name of plaintiff] claims that [name of defendant] subjected
[him/erfronbinary pronoun] to sexual harassment. To establish this
claim, [name of plaintff] must prove all of the following:

1. That [rame of plaintiff] [was an employee of [name of defendant)/
applied to [rame of defendant] for a job/was a person providing
services pursuant to a contract with [name of defendant]l;

That [rame of alleged harasser] made unwanted sexual advances
to [name of plaintiff] er engaged in other unwanted verbal or
physical conduct of a sexuval nature;

That terms of employment, job benefits, or favorable working
conditions were made contingent, by words or conduct, on [name
of plaintiff]’s acceptance of [name of alleged harasser]’s sexual
advances or conduct;

That at the time of [his/her/nonbinary pronoun] conduct, [name of
alleged harasser] was a supervisor or agent for [name of
defendantl;

That [name of plaintiff] was harmed; and

That [name of alleged harasser]'s conduct was a substantial factor
in causing [name of plaintiff]’s harm.

New September 2003; Revised December 2015

CACI No. 2521A. Work Environment Harassment -
Conduct Directed at Plaintiff - Essential Factual Elements
- Employer or Entity Defendant (Gov. Code, §§ 12923,

Judicial Council of California Civil Jury Instructions (2023 edition)

- Download POF

2521A. Work Environment Harassment - Conduct Directed at
Plaintiff - Essential Factual Elements - Employer or Entity
Defendant (Gov. Code, §5 12923, 12840(1))

[Name of plaintiff] daims that [helshefnonbinary pronoun] was subjected to
on [hisherfronbingry pronoun] ribe protected
wfer, or age] at [nane of defendans] and that this
a work environment that was hostile, intimidating,
offensive, oppressive, or abusive,

To establish this claim, [name of plaintff] and that this harassment
created a work environment that was hostile, intimidating, offensive,
uppressive, or abusive,

1. That [rwne of plaingff] was [an employee offan applicant for a
position with/a person providing services under a contract with/
an unpaid intern with/a volunteer with] [rame of defendani];
That [runme of plai was subjected fo harassing condoct
hecanse |hedshedno v promoun] was [provected stars, e.g. a
waran;

That the harassing conduct was severe or pervasive;
That a reasonable [e.g., woman] in [mame of pleiniff]'s
vircumstances would have considered the work environment to be
huostile, intimidating, offensive, oppressive, or ahuosive:
That [rcme of p considered the work environment to be
hostile, intimidating, offensive, oppressive, or abusive;
[$elect applicable basis of defendant's labilit:]
[That a supervisor engaged in the conduct;]
[or]
[That [mame of defendant] [or hisherfnonbinary pronomfis]
supervisors or agents] knew or should have known of the conduct
and failed to take immediate and appropriate corrective action;]

. That [meme of plainif] was harmed; and
That the conduct was a substantial factor in causing [name of
plainiiif]'s harm.

Drerived from furme 21 December 2007; R
December 1015, Mav 2018 Tulv ). Mav 2020, Novembe:
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[ MAY HAVE A PROBLEM.... WHAT DO T DO!

As an employer, any case of workplace harassment in your organization is serious. It should be treated with the utmost respect
and integrity and investigated thoroughly. Here's how to handle any incidents of hostile workplace behavior in your company.

- Establish written guidelines and policies. Every organization should have an employee handbook and code of conduct.
With written guidelines and policies reinforcing positive behavior, it should be extremely clear how employees can and
can't act in the workplace.

+ Hold mandatory trainings. Consider ways you can further educate your employees through training sessions. For
example, organizations implement mandatory workplace harassment and discriminatory trainings for all employees (not
just managers). It's especially important to ensure your HR and legal teams are familiar with employment law and
reinforce thorough training.

+ Investigate every complaint. Failure to investigate a complaint can result in negative consequences for your organization.
No matter what, take each complaint seriously and do your due diligence.

- Hold people accountable. Addressing any misconduct is critical to preserving the integrity of your organization and
protecting your employees. Take action and hold those accountable who have perpetuated bad behavior.

[ DON'THAVE A PROBLEM NOW...BUT T WANT 10 KEEP IT THATWAY...

As an employer, proactively preventing a harassment is one of the best things you can do for your organization. Here are some
strategies to implement:

- Create a zero-tolerance policy. By creating a zero-tolerance policy, you're showing your employees you care. You're also
showing that you're serious about workplace harassment and hostile behavior. Clearly define how your employees
should behave. Any violation of those guidelines should result in immediate action.

« Train and educate your employees — often. Trainings and awareness programs should happen at every level of your
workforce. Trainings aren't just for new hire orientation, either. Make sure you're educating and driving awareness within
your employee base often.

+ Address culture across the workforce. Consider how coaching can help. Coaching will uncover hidden biases and reinforce
more positive and productive behaviors. Group coaching sessions help employees try out new approaches. Employees
who work with a coach report better overall performance, motivation, creativity, focus, and innovation. A coach will also
be able to help guide employees through difficult situations and, in some cases, prevent them.

« Take action. When something is wrong, take action. Failure to do so can result in negative consequences both for your
employees and your business.



DISCRIMINATION I
LLLEGAL

WHAT TS

Discrimination in the workplace happens when a person or a group of
people is treated unfairly or unequally because of specific characteristics.
These protected characteristics include race, ethnicity, gender identity, age,
disability, sexual orientation, religious beliefs, or national origin.
Discrimination in the workplace can happen between coworkers, with job
applicants, or between employees and their employers. Whether on
purpose or by accident, discrimination, regardless of intention, is illegal.




.
WHAT DOES THE LAW SAY!

12920. It is hereby declared as the public policy of this state that it is necessary to protect and safeguard the
right and opportunity of all persons to seek, obtain, and hold employment without discrimination or
abridgment on account of race, religious creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender
expression, age, sexual orientation, reproductive health decisionmaking, or military and veteran status.

It is recognized that the practice of denying employment opportunity and discriminating in the terms of
employment for these reasons foments domestic strife and unrest, deprives the state of the fullest
CALTFORNTA GOVERNMETN CODE utilization of its capacities for development and advancement, and substantially and adversely affects the
1190 interests of employees, employers, and the public in general.

Further, the practice of discrimination because of race, color, religion, sex, gender, gender identity, gender
expression, sexual orientation, marital status, national origin, ancestry, familial status, source of income,
disability, veteran or military status, or genetic information in housing accommodations is declared to be
against public policy.

It is the purpose of this part to provide effective remedies that will eliminate these discriminatory practices.

This part shall be deemed an exercise of the police power of the state for the protection of the welfare,
health, and peace of the people of this state.

HELP ME QUT HERE... WHAT TS THE DTFFERENCE BETWEEN DTSCRTMINATION

AND HARASSMENT!

Harassment is unpleasant and unwanted behavior. This could be ;
something that was said or written, or it could be physical contact.
The offender or offender(s) are deliberate and persistent in their
conduct, which creates a hostile environment.

Discrimination, on the other hand, occurs when you are treated

differently at work because you belong to a protected class. In other
words, when you've been treated unfairly because of who you are or
how you're perceived, you've been discriminated against.




.
HELP ME QUT HERE... WHAT DOES THIS LOOK LIKE!

Discrimination can take many forms. Common examples include:

+ Refusing to hire, refusing to promote, demoting, or firing
workers because of their protected characteristic or their
membership in a protected group.

- Adopting a company policy that disproportionately affects
workers who have a certain protected characteristic.

- Refusing to accommodate the religious or disability-related
needs of certain employees.

- Permitting employees to be frequently and severely
harassed in the workplace.

- Source: https:/wrklyrs.com/DiscrimlLaws#articlelntro

[5 THTS STILL AN ISSUETTT'S 2013...

T/

The evidence is in the data.

Anti-discrimination laws have been in place for over fifty years — yet
most Americans believe that they're facing discrimination in one way or
another. About three in five people have experienced age discrimination in
the workplace. 49% of Black human resources professionals and 35% of
Black workers feel that there is discrimination in their workplaces (almost
four to five times more than their white colleagues). And a 2020 study
found that the LGBTQ+ community experienced significant discrimination
in their personal lives, the workplace, and even in their access to health
care.

Whether we want to believe it or not, employment discrimination is real

and present. Even if you believe your workplace is immune, your
workforce is certainly affected.

Study from: https:./www.americanprogress.org/article/state-lghtg-
community-2020/



CONNECTING THE LAW T0 AN ORGANTZATION...

California has one of the most comprehensive bodies of law
protecting classes of individuals from employment discrimination.
The Fair Employment and Housing Act (known as "FEHA") protects
California employees from discrimination based on many different
factors, including race, religion, gender, disability, sexual orientation,
veteran status, and age (if the employee is over 40). In Flannery v.
California Highway Patrol (1998) 61 Cal.App.4th 629, 638 the
court said: “The broad purpose of the FEHA is to safeguard an
employee's right to seek, obtain, and hold employment without
experiencing discrimination on account of race, religious creed,
color, national origin, ancestry, physical handicap, medical
condition, marital status, sex, or age."

The FEHA is enforced by the Department of Fair Employment and
Housing (known as the "“DFEH"). The DFEH acts as a first resort for
many aggrieved employees by providing a process for filing
complaints.

- Source: https:/wrklyrs.com/DiscrimLawi#p9

INTAKE FORM / EMPLOYMENT

Civil Rights Department

The completion and submission of this Intake Form will initiate an intake interview with a Civil Rights
Department (CRD) representative. The CRD representative will determine if a formal complaint can be
accepted for investigation. Your submission of this document acknowledges that you have read and
agree to the CRD's Privacy Policy.

COMPLAINANT (YOUR INFORMATION)

Name:

Phaone:

Address:

City: State: Zip:

Do you need an interpreter during the complaint process?  (0) Yes O No

If yes, indicate language:

Do you require disability-related accommodations when interacting with CRD? o Yes O Ne

Selectall thatapply: | | ASL/Video Remote Interpreting [] Video Interview
|| CART Servicas "] Questions in advance
[[] ther (specify):

RESPONDENT (PERSON /BUSINESS YOU'RE FILING AGAINST)

Name: Phone:

Address:
City: State:
MNumber of Employees: Type of Employer:

CO-RESPONDENT (OPTIONAL)
Mame:

Title:

Address;

City:

Number of Emplovees:

Ok MORE EMPLOYEES...

FEHA's protections apply generally to employers with five or more employees. It is
illegal for employers of 5 or more employees to discriminate against job applicants
and employees because of a protected category, or retaliate against them because
they have asserted their rights under the law.

12926. pg yced in this part in connection with unlawful practices, unless a different meaning clearly appears from the context:

(a) "Affirmative relief” or "prospective relief” includes the authority to order reinstatement of an employee, awards of backpay, reimbursement of
out-of-pocket expenses, hiring, transfers, reassignments, grants of tenure, promaotions, cease and desist orders, posting of notices, training of
persaonnel, testing, expunging of records, reporting of recards, and any other similar relief that is intended to correct unlawful practices under this

part.

(b) “Age" refers to the chronological age of any individual who has reached a 40th birthday,

{c) Except as provided by Section 12926.05, "employee” does not Include any individual employed by that perscn's parent, spouse, or child or
any individual employed under a special license in a nonprofit sheltered workshop or rehabilitation facility,

(d) "Employer” includes any person regularly employing five or more persons, or any person acting as an agent of an employer, directly or

indirectly, the state or any political or civil subdivision of the state, and cities, except as follows:

“"Employer” does not include a religious association or corporation not organized for private profit.




FEDERAL PROTECTIONS!

On the federal level, there are several laws that prohibit workplace
discrimination. But the number of protected groups under federal
law is much narrower than those provided by California law.

Currently, there are no federal laws protecting workers from
discrimination based on sexual orientation or gender identity.

The U.S. Equal Employment Opportunity Commission (called the
“EEOC") is a federal agency responsible for enforcing and
administering many federal laws governing workplace
discrimination.

U.S. Equal Employment

Opportunity Commission

J DIFFERENT CLAIMS

Discrimination claims generally fall into two broad categories:

Disparate treatment discrimination, and Disparate impact
discrimination.
Each of these two types of discrimination are described below.




.
WHAT 15 DISPARTE TREATMENT DTSCRTMINATION!

Disparate treatment discrimination happens when an
employee is specifically targeted or singled out because of
their protected characteristic. In these kinds of cases, the
employer’s actions must be motivated by a discriminatory
intent.

In the court case Caldwell v. Paramount Unified School Dist.
(1995) 41 Cal.App.4th 189, 195, the court stated “[i]n order
to prevail under the disparate treatment theory, an employee
must show that the employer harbored a discriminatory
intent.”

Disparate treatment might
happen when the employer
demotes, refuses to hire,
refuses to promote, harasses,
or takes some other negative
action against the specific
employee. Disparate treatment

cases represent the most P
common type of discrimination =

that employees face.



NONE OF MY POLICTES ARE DISCRIMINATORY...S0 T AM
FINE.. RTGAT!

Maybe not... in a disparate impact case, the employer can be held
liable even if the employer had no discriminatory intent whatsoever.

In the court case, Int'l| Bhd. of Teamsters v. United States (1977)
431 U.S. 324, 335, fn. 15 [97 S.Ct. 1843, 1854] the court said
“[c]laims of disparate treatment may be distinguished from claims
that stress 'disparate impact’ The latter involve employment
practices that are facially neutral in their treatment of different
groups but that in fact fall more harshly on one group than another
and cannot be justified by business necessity. Proof of
discriminatory motive, we have held, is not required under a
disparate-impact theory.”

Scenario: Gender and Pregnancy Discrimination

Sara, a female employee, was terminated from her position shortly after announcing
her pregnancy. Despite her consistent performance and positive reviews, her
employer expressed concerns about her ability to fulfill her job duties due to
pregnancy-related absences. No accommodations were offered, and Sara was
abruptly let go.

This termination based on gender is a clear violation of anti-discrimination laws.
Pregnant employees are protected from adverse employment actions based on their

condition, and Sara’s termination was unjustifiable, as it stemmed solely from her ¢
gender-related circumstance. She would have grounds for a wrongful termination r
claim based on gender discrimination and pregnancy discrimination.




.
WHAT H1AS T0 BE DONE T0 PROVE..

In general, employees have the burden of proving that they were the victim of discrimination (see: Sandell v. Taylor-
Listug, Inc. (2010) 188 Cal.App.4th 297, 307).

In cases involving disparate treatment discrimination, the elements that an employee has to provide are the following;

» The employer was an entity covered by applicable anti-discrimination laws;
» The employer took a negative employment action against the worker, like refusing to hire them, refusing to
promote them, or firing them;
- The employee or job applicant’s protected status—for example, their race, religion, gender, or sexual
orientation—was a motivating reason for the employer's negative employment action; and
- The employee suffered some kind of harm because of the employer's negative employment action.

If the worker cannot prove all of these elements, they most likely will be unsuccessful.

CACI No. 2500. Disparate Treatment - Essential
Factual Elements (Gov. Code, § 12940(a))

Judicial Council of California Civil Jury Instructions (2023 edition)

* Dawnload POF

WHAT ARE THE ELEMENTS e i e
NEEDED T0 PROV

DISPARATE TREATM
IN CALIFORNIA

discriminated against [him/her/nonbinary pronoun]. To establish this
claim, [mame of plainiff] must prove all of the following:

1. That [name of defendari] was [an employer/{other covered entiny]
That [name of plaintf] [was an employee of [name of defendantl
applied to [name of defendani] for a job[describe other covered
relationship 1o defendarnt]];

. [That [name aof defendant] [discharged/refused to hire/]orher
adverse employment action]] [name of plainrifil;]
[or]
| That [name of defendans] subjected [name of platndif] to an
udverse employment action;]

[ [Narme of plainiff] claims that [name of defendant] wronghully

lor]
[That [name of plaintff] was constructively discharged:]

. That [n plaintiff]'s [protected stams - for example, race,
gender, was # substantial motivating reason for [name of
defendant] ecision to [discharpe/refuse to hirefother adverse
emplovinens action]] [name of plaintflfconduct];

. That [name of plainriff] was harmed; and
That [nawe of defendani]’s conduct was a substantial factor in
causing [name of plaintff]’s harm.

New Seprember 2003; Revised April 2009, June 2011, June 2002, June 2013, May
2m0

Directions for Use
“This instruction is imtended for use when a plainiff alleges disparate treatment

discrimination under the FEHA against an employer or other covered entity.
Disparate treatment occurs when an emplover treats an individual less favorably
than others because of the individual's protected status. In contrast. disparate impact
(the other general theory of discrimination) nccurs when an employer has an
emplayment practice that appears neotral but has an adverse impact on members of



-
WHAT 15 DISPARTE IMPACT DISCRIMINATION!

Disparate impact discrimination happens when an employer

adopts a policy that applies to all employees, but the policy

has a more negative impact on those with a certain

protected characteristic than those without it. WH AT
0 YO U

In the court case, Knight v. Hayward Unified School Dist.

(2005) 132 Cal.App.4th 121, 129 the court found that “[t]o pa I ‘A,g. N
prevail on a theory of disparate impact, the employee must o S
show that regardless of motive, a facially neutral employer “?

practice or policy, bearing no manifest relationship to job
requirements, in fact had a disproportionate adverse effect
on certain employees because of their membership in a
protected group.'].

Put another way, disparate
impact claims arise when
employers adopt policies that

are “facially neutral,” in that
they don't appear to
discriminate against a
protected characteristic. The
policy might be unlawful,
however, if it nevertheless has
a disproportionately adverse
impact on employees with a
protected characteristic.




WHAT 1 DTSPARTE IMPACT DISCRIMINATION!

Scenario: Medical Condition Discrimination

To encourage employees to get more exercise, a business owner
rewards his employees with ten minutes off their shift whenever
they take the stairs instead of the elevator. While this policy
sounds positive and promotes wellness, not everyone can
participate. Employees who suffer from disabilities might be
disparately impacted.

WHAT H1AS T0 BE DONE T0 PROVE...

To successfully prove that an employer has engaged in disparate impact
discrimination, the employee has the burden of showing:

» The employer was an entity covered by applicable anti- ¥y {.d

discrimination laws; g

« The employer adopted an employment practice that had a i
disproportionately-adverse effect on a specific protected

group—like members of a specific race, religion, gender, or sexual g 1
orientation;
« The employee or job applicant was a member of that specific F
protected group; ~
- and The employee or job applicant was harmed by the -
employment practice. g

If the worker cannot prove all of these elements, they most likely will be
unsuccessful.



CACI No. 2502. Disparate Impact - Essential Factual
Elements (Gov. Code, § 12940(a))

Judicial Council of California Civil Jury Instructions (2023 edition)

/~ Download PDF

WHAT ARE THE ELEMENTS 02 Dt st xent o Sl G o,

D D T [Name of plaintiff] claims that [name of defendant] had [an employment
practice/a selection policy] that wrongfully discriminated against [him/
her/nonbinary pronoun]. To establish this claim, [name of plaintiff] must

prove all of the following:

DIS F A RA-[ E IM PA[-\. IN 1. That [rame of defendant] was [an employer/[other covered entity]];
2. That [name of plaintiff] [was an employee of [name of defendant)/

applied to [name of defendant] for a jobf[other covered relationship

ta defendant]];
[ A L]: FU RN I A? 3. That [rame of defendant] had [an employment practice of [describe

practice)/a selection policy of [describe policy]] that had a
disproportionate adverse effect on [describe protected group - for
example, persons over the age of 40);

. That [name of plaintiff] is [protected status];
. That [name of plaintiff] was harmed; and

. That [name of defendant]’s [employment practice/selection policy]
was a substantial factor in causing [name of plaintiffl’s harm.

New September 2003; Revised June 2011

Directions for Use
This instruction is intended for disparate impact employment diserimination claims.
Disparate impact occurs when an employer has an employment practice that appears
neutral but has an adverse impact on members of a protected group and cannot be
justified by business necessity. (Jumaane v. City of Loy Angeles (2015) 241

BONUS: WHOSE ACTUALLY LTABLE WHEN SUPERVISOR DISCRIMINATES!

Supervisors and coworkers are technically "agents" of an employer. For
this reason, generally, employees cannot file a lawsuit directly against
their supervisors or coworkers for discrimination or retaliation.

In the court case, Reno v. Baird (1998) 18 Cal.4th 640, 645, the court
held that "only the employer, and not individual supervisors, may be
sued and held liable under FEHA's prohibition against discriminatory

hiring, firing, and personnel practices)"

It is the responmsbility of the organization to make sure that
supervisors are not discriminating intentionally or unintentionally.



.
[ STILLREALLY WANTTO SUE MY SUPERVISOR...

Where there is a will, there is a way!

A supervisor may be liable for civil or criminal harassment or other legal violations when harassment is personal
and unrelated to the job or job duties.

This was confirmed in the court case, Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 62—-63, when the
court said, "it was the intent of the Legislature to place individual supervisory employees at risk of personal liability
for personal conduct constituting harassment, but that it was not the intent of the Legislature to place individual
supervisory employees at risk of personal liability for personnel management decisions later considered to be
discriminatory. We conclude that the Legislature's differential treatment of harassment and discrimination is based
on the fundamental distinction between harassment as a type of conduct not necessary to a supervisor's job
performance, and business or personnel management decisions—which might later be considered
discriminatory—as inherently necessary to performance of a supervisor's job. As a foundational step in our
analysis, therefore, we distinguish harassment from discrimination.”

STATUTE OF LTMITATIONS

Employees are up against strict deadlines when pursuing relief for work
discrimination. If the employee is bringing claims under state law, they
must file a complaint against the employer with California’s
Department of Fair Employment and Housing (the DFEH) no later than



RETALTATION IS ILLEGAL

WHAT TS ?

Retaliation occurs when an employer (through a
manager, supervisor, administrator or directly) fires an
employee or takes any other type of adverse action
against an employee for engaging in protected activity.

An adverse action is an action which would dissuade a
reasonable employee from raising a concern about a
possible violation or engaging in other related protected
activity. Retaliation can have a negative impact on
overall employee morale.



An employer is unable to take
¥ adverse action against an
employee for exercising their
legal rights. If they do, this
foaa could be considered retaliation.

Stute of Califarnin
Department of
Industrial Relations

Workers' Director's
Comp 5 . i w . Boards

Laws that PrOhibit Reta'iatlon and Labor Commissioner's Office
. o . » espadiol
Discrimination .

W H A -[ A R E -‘. H [ A S The foliowing is a list of laws enforced by the Labor Commissioner that specifically prohibit Judgment Enfarcament Unit
discrimination and retaliation against employess and job applicants.

Comptlaints must be filed within one year of tha retaliatory act, unless statad otherwise.

-[ H A -[ P R 0 H I B IT Important: Effective Septamber 30, 2021, Exacutive Order N-08- . Section 24(f) ends the

temporary suspension of deadlines to file complaints with the Labor Commissioner due to the
COVID-12 pandemic and such deadlines will once again be in afféct in their entiraty.

FTALLATION. A — .

Provides the Labor Commissioner with authority 1o be assigned claims for loss of wages thal
: from retaliation for lawful conduct oecurring during nonworking hours and away from
mploy i
Labor Code section 88.6 &
i filing or threatening to file a claim or complaint with the Labar

Electrician Certification Unit

. / E E lying in any such preceeding, complaining

orally or in writing about unpald wag sing [on behalf of oneself or other Private Attorney General Act [PAGH
o . . employ any of the rights provided under the Labor Code or Orders of the Industrial
h UWtDﬁ I E | InkCU desectlﬂn S-htm ‘Wealfare Commission, including, but not limited to, the right to demand payment of wages due,
the right to express opinions about, support or oppose an alternative workweek election, or
the exercise of any other right protected by the Labor Code. In addition to other remedies that
might be avaltabla, a civil penalty of up ta $10,000 may be awarded to an employee for each Port Drayage Search

Resources

Judgment

Wage Claims Search

Labor Code section 230{s} prohibits an employer from retaliating against an employee for
taking time off to serve on a jury, provided that the employee has given the employer
reasonable not

. Labor Code section 230(b]
Labor Code section 230{b} prohibits an employer from retaliating against an employee whao is
8 victim af & crime for taking time off to appear in court to comply with 8 subpoena or court
order 85 a8 witness in a8 judicial proceeding.

0(c) o

Labor Code section



% 3

CAN'YOU GIVE ME AN EXAMPLE OF
RETALTATION!

Neil is a therapist at an agency and works an average of 50 hours a
week. He contacts the California Department of Industrial Realtions
confidentially to inquire about overtime pay. He tells another cook
that he learned from California Department of Industrial Realtions,
they should be earning extra pay for the overtime hours worked.
Their manager overhears the conversation and terminates Neil's
employment.

In this example, Neil was fired for contacting the California
Department of Industrial Relations, which is prohibited as retaliation
by his employer.

TN AW TR A

Whistleblower termination occurs when an employer fires an employee for

reporting a potential violation of law by the employer to a government 4 \
agency or law enforcement agency. \
California’s main whistleblower protection law is Labor Code1102.5. This [ 3

law provides that employers may not retaliate against any employee who
reports a suspected violation of law by the employer to:

- a government or law enforcement agency, or
- a supervisor or other employee who has the authority to investigate or
correct the violation.

Employers may try to get around this law by claiming the whistleblowing
employee was insubordinate. Though absent other facts, merely exercising
one’s rights under Labor Code 1102.5 is not insubordination,



CACI No. 2430. Wrongful Discharge in Violation of

Public Policy - Essential Factual Elements

Judicial Council of California Civil Jury Instructions (2023 edition)

/= Download PDF

WHAT ARE THE SPECTFIC
REQUIREMENTS NEEDED S g e S
10 PROVE RETALTATION D e ks Sty el o i

public policy [specify claim in case, e.g., to discharge someone from
employment for refusing to engage in price fixing]. To establish this claim,

I.-O R W RU N []FU l [name of plaintiff] must prove all of the following:
. That [name of plaintiff] was employed by [name of defendant];

. That [name of defendant] discharged [name of plaintiffl;
DIS [H ARG [ . That [insert alleged violation of public policy, e.g., “[name of
plaintiffl's refusal to engage in price fixing”] was a substantial
motivating reason for [name of plaintiff]’s discharge;
. That [name of plaintiff] was harmed; and

. That the discharge was a substantial factor in causing [name of
plaintiff] harm.

New September 2003, Revised June 2013, June 2014, December 2014, November
2018, May 2020

Directions for Use
The judge should determine whether the purported reason for firing the plaintiff

would amount to a violation of public policy. (See Gantt v. Sentry Insurance (1992)
1 Cal.4th [083, 1092 [4 Cal Rptr.2d P.2d 680]; overruled on other grounds

Lt AL ££ B EL £ TRB ST A3

OTHER EXAMPLES OF RETALTATION

Workplace retaliation can take many different forms. While the classic retaliation case involves an employer
firing an employee for an unlawful cause, termination is not the only way that an employer can engage in illegal
retaliation. Any of the following conduct could constitute unlawful retaliation:

» Denying an employee a promotion

- Denying an employee a reasonable request for a transfer to a new position or more convenient location
« Denying an employee a bonus or other benefit
» Demoting an employee
« Reducing an employee’s wages or salary

- Rejecting a candidate for a position

- Creating a hostile work environment in order to force the employee to quit (“constructive termination”)
- Preventing the employee’s access to the training, equipment, support, or other items necessary to do their
job
- Switching an employee to a less desirable location, position, or shift
- Giving an employee an unjustifiably poor performance review or an unsatisfactory job reference
- Terminating an employee



CACI No. 2527. Failure to Prevent Harassment,
Discrimination, or Retaliation - Essential Factual
Elements - Employer or Entity Defendant (Gov. Code, §
12940(k))

Judicial Council of California Civil Jury Instructions (2023 edition)

MST CoMMON
H[M [NTS FU R A 2527. Failure to Prevent Harassment, Discrimination, or
LAWSULT N THIS AREA T o

[Name of plaintiff] claims that [name of defendant] failed to take all
reasonable steps to prevent [harassment/discrimination/retaliation]
[based on [describe profected status - .., race, genden, or agel]. To
establish this claim, [name of plaintifi] must prove all of the following:
1. That [name of plaintiff] [was an employee of [name of defendant)/
applied to [name of defendant] for a job/was a person providing
services under a contract with [name af defendant]];
That [name of plaintiff] was subjected to
[harassment/discrimination/retaliation] in the course of
employment;
. That [name af defendant] failed to take all reasonable steps to
prevent the [harassment/discrimination/retaliation];
. That [nante of plainriff] was harmed; and
. That [name of defendant]’s failure to take all reasonable steps to
prevent [harassment/discrimination/retaliation] was a substantial
factor in causing [zame of plaintiffl’s harm.

April 2007, Jure 2013, December 2015
Directions for Use

Give this instruction after the appropriate instructions in this = on the
claim for discrimination, retal n, or harassme he employee also
thas sennlewe fnilid tn nesvant the condie O & 170400k 1

[LLEGAL TERMINATIONS OF

—



NBA Uniform Player Contract.

BASKETBALL ASSOCIATION
UNIFORM PLAYER CONTRACT

{Rookie or Veteran - Two or More Seasons)

THIS AGREEMENT, made this  day of L 19 by and between y

(herei called the "Club"}. & member of the National Basketball Association
(hereinafter called the "A 1ation”) and whose address is
shown below (hereinafter called the "Player™),

WITNESSETH:

XAMPI-E. [MPI—OYM[N-\. e L . : 2 mom 1¢ :
. 1. The Club hmby employs the Player as a skilled basketball player for a term of year(s) from the 1st day of
Seplember, 19

- The Player's employment during any year covered by this contract shall include attendance at any
training camp, playing the games scheduled for the Club's team during any scheduled season of the Association, playing

all exhibition gamcs scheduled I:y the Club dmng and prior to my sehedule season, playing (if invited to participate) in

RYRT : i
[0 N'[RA [.‘-S FOR P [RIO D 0 F shuw.umL-'ucrhmqml]mnr.lmmd in associalion wnhsnchAJI Smr(lnmr.s .and playmg the playoff games subsequent to
any schedule season. Players other than rockies will not be required to attend training camp earlier than 4 p.m. (local

time) on the twenty-ninth day prior to the first game of any of the Association’s schedule season. Rookies may be
required to attend training camp at an earlier date. Exhibition games shallsot be played on the three days prior to the
opening of the Club's regular season schedule, nor on the day prior 10 a regularly scheduled game, nor on the day prior

T I M E X A M P I- E to and the day following the All-Star Game. Fxh'bmun gamnspnur 10 any schedule season shall not exceed eight
(including inira-squad games for which admissi d) and exhibition games during anyregularly scheduled
season shall not exceed three.

2. The Club agrees to pay the Player for rendering the services described herein the compensation described in Exhibit 1
hereto (less all amounts required to be withheld by federal, state and local suthorities, and exclusive of any amount(s)
which the Player shall be entitled to reccive from the Pla)u:r Playoff Puul} Unless otherwise provided in Exhibit 1, such
compensation shall be paid in twelve equni ly ing with the first of said payments on
November 15th of each season above described and inuing with such p. on the first and fifteenth of each
month until said compensation is paid in full; provided, however, if the C]ub does not qualify for the playoffs, the
payments for the year involved which would otherwise be due sub 1o the 1 of the schedule season shall
become due and payable i liately after the tusion of the scheduled season.

3, The Club agrees 1 pay all proper and necessary expenses of the Player, including the reasonable board and lodging
expenses of the Player while playing for the Club "on the road" and during the training camp period if the Player is not
then living at home, The Player, while "on the road” (and during the training camp p:nnd only if the Club does not pay
for meals directly), shall be paid a meal expense allcwnncc as set forth in the Collects

currently in effect betv the A iation and the | Basketball Players A iation {herei “the
NBA/NBPA Collective Bargaining Ag "). No deductions from such meal expense allowance shall be made for
meals served on an airplane. Durmg the training camp peried (and if the Club does not pay for meals directly), the meal

vnnas allawanes choll e noid in weel v inctallmonte sommeneine with the firdt woalk of trainine raomn Fare thi

CACI No. 2400. Breach of Employment Contract -
Unspecified Term - “At-Will” Presumption

Judicial Council of California Civil Jury Instructions (2023 edition)

/~ Download PDF

OW DO L PROVE THAT L AM IN
NOTIN AN AT-WILL e

An 1 t relationship may be ended by either the employer or the

empiuyee, at any time, for any [lawful] reason, or for no reason at all.
[FA U I--\- M P I_O Y M E N ‘\- This is called “at-will employment.”
An employment relationship is not “at will” if the employee proves that
the parties, by words or conduct, agreed that [specify the nature of the
alleged agreement, e.g., the employee would be discharged only for good

FLATIONSHT?!

New September 2003; Revised June 2006, November 2018

Directions for Use
If the plaintiff has made no claim other than the contract claim, then the word
“lawful” may be omitted, If the plaintiff has made a claim for wrongful termination
or violation of the Fair Employment and Housing Act, then the word “lawful”
should be included in order to avoid confusing the jury.

Sources and Authority
*  AtWill Employment. Labor Code section 2922,
»  Contract of Employment. Labor Code section 2750.

* “Labor Code section 2922 has been recognized as creating a presumplion, The
statute creates a presumption of at-will employment which may be overcome ‘by
evidence that despite the absence of a specified term, the paries agreed that the
empluyer 5 pnwer 10 termmate would be limited in some way, €2, hy a

i i b Jed i e i B, 1




BASTC OVERVIEW OF LAWS:

Same laws as At-Will Employment.

California law (called the Fair Employment and Housing g:?-“‘%i‘fa
Act or FEHA) prohibits harassment, discrimination, and "iﬁ Je
retaliation. oraa®

Keep California fair

The law also requires that employers “take reasonable for everyone

steps to prevent and correct wrongful (harassing,
discriminatory, retaliatory) behavior in the workplace (Cal. CALCIVILRIGHTS.CA.GOV
Govt. Code §12940(k)).

The Department of Fair Employment and Housing (DFEH) is
the state’s enforcement agency related to the obligations
under the FEHA.

. TERMINATION,

urictiar
character [defined here to mean not engaging in act

ould constitute a crime), and good sportsma

NO HARASSMENT,
DISCRIMINATION, AND
TATLLATION

Y

GROUNDS FOR TERMINATION P i

the Team and

ARE INCLUDED IN CONTRACT N




CACI No. 2401. Breach of Employment Contract -
Unspecified Term - Actual or Constructive

Discharge - Essential Factual Elements

Judicial Council of California Civil Jury Instructions (2023 edition)

4 Download PDF

HOW DO T PROVE THAT L WAS
e s o MEG ALLY TERMIN ATED AS AN

[Name of plaintiff] claims that [name of defendant] breached their

employment contract [by forcing [name of plaintiff] to resign]. To
ceblis this caien {name of laina] ot prove al of the followings [ M P I.U Y [ E [: 0 N T R A U E D f 0 R A
1. That [name aof plaintiff] and [name of defendant] entered into an

employment relationship. [An employment contract or a provision
in an employment contract may be [written or oral/partly written

and partly oral/created by the conduct of the parties]];
That [name of defendant] promised, by words or conduct, to E RIO D 0 F IM E
discharge [name of plaintiff] [specify the nature of the alleged 4
agreement, e.g., only for good causel;

. That [name of plaintiff] substantially performed [hisher/nonbinary

pronoun] job duties [unless [name of plainniffl’s performance was
excused [or prevented]|;

. That [name of defendant] [constructively] discharged [name of
plaintiff] le.g., without good causels

. That [name of plainiff] was harmed; and

. That [name of defendant]’s breach of contract was a substantial
factor in causing [name of plaintff]’s harm.

New September 2003; Revised November 2018

Element 3 on
Aafancar “Tha

[LLEGAL TERMINATIONS OF




-
INDEPENDENT CONTRACTOR PROTECTIONS AR

Under California law, an independent contractor is someone
who performs a specific service for a specific price. See Labor
Code, § 3353. Unless your contract has a fixed term, your
employer can terminate your services without notice and for
any reason.

Per Cal. Code of Regs., § 11008, subd. (c)(1) Independent
Contractors are not employees, since they don't work under
the direct control and supervision of the employer. They
therefore are not protected from workplace discrimination.

You have no legal basis for claiming wrongful termination,
even when your client's behavior is discriminatory. The code
only protects you from unlawful harassment under Section

§12940(j)(1). However, since your work relationship is
contractual, you can sue your employer for breach of contract.

PART A: T SHOULD HAVE DONE THAT... PRACTICAL
CONSIDERATIONS

PART B: SAYING, "YOUR FIRED" CAN GET AN EMPLOYER INTO
‘ TROUML

PART C: MONEY ALWAYS GETS AN EMPLOYER INTO TROUBLE

PART D: WHEN SAFETY TS NOT #1 CAN GET AN EMPLOYER TNTO
TROUBLE

144



PRACTICAL CONSIDERATION

CAMFT AFFINITY PARTNER

CAMFT is pleased to offer our Members a Special Negotiated Discount’ with
ADP® - the leading provider of Payroll, HR and Benefits. If you have an
Intern (employee) or plan to take a salary as an Officer of your Corporation,

® take advantage of these benefits now.

.[ H [ R E A R E With RUN Powered by ADP®, you can s process your payroll via their amazing web based
platform or by phone. ADP® will accurately pros ur payroll and accept responsibility for filing and
[A N H E L P e
i SIMPLE IRA - Great Low

poration)

depositing payroll taxes and respond to inguiries from the |RS and EDDlor any other State) (subject to

To take advantage of this amazing offer, pl

Directly at (818) 59

This program is only able to members through contacting (Do not contact the ADP® office in
your area or contact ADP sales via the ADP website because y ill not be eligible to participate).

‘Discount app 2w clients on the Run Po d by ADPE product only




Home  Benaflts Login

Emplarment
Dl

Enroll as an Employer in e-Services for Business

REGISTER WITH EDD

e-Services for Busmess is your fast, easy, and secure way o manage your emplayer payroll tax
acoount.

dine Faliow the steps b o yous employer payrll s

1. Create a Username and Password

The EDD offers a wide variety of services to e
1. Sefect the Envollink at the top of hie e-Services .

millions of Californians. As one of the largest 3. Enfo the recuired nforrnaion and elect Contiou,
state departments, the EDD: e . o ow e SR 1 -

Impartant: If you da nat verlly yoir efail adelress within 24 holrs, you will nesd b restart the errallment process

-Administers the Unemployment Insurance 2. Login to e-Services for Business

and State DlSGbI'Ify Insurance programs. If you need to register for an employer payroll tax account number:

Select New Employer then select Next.
Selict e Click here to register for Employer Payroll Tax Account Number (k.

L
-Audits and collects payroll taxes and + Commisth sl sisheanc TR S VOB S ORI U
maintains ernp|oymerﬁ records for millions of i
CG | ifDI‘ﬂiG WOI’L’EFS. Ifyou already have an employer payroll tax account number:
Refer to the e-Services for Business tutonak: Enroll ax an Emplayer in s-Senvces for Susness [You Tube) or follow these smstructions;

1. Select Existing Employer then select Next.

2. Review the infarmation on the screen, then seiact Mext.

3. Seloct Yes an the Enrolimont Type - Employer scroen, then select Next

4. Complete the required flelds. Be prepared to-enter your employer payall tax account number and provide ane of the fllewing:

-Connects job seekers with employers and
administers federally funded workforce

o Totsl Subject Wages Reported - from one of the Last three filed Quarmery Raport of
Cle‘felopf'ﬂeﬂ? programs. o Reserve Account Balance - frum the mast ricent Motice o/ C Rates snd 1 Rt 2088)

o Payment Amount - one of the last flue payments received by the EDD.

Mote: If you hiue never fied & return o mide s paymant, yoo will v the aption tio seect New Employer.

-Gathers, analyzes, and publishes labor ;
] _ . Reyiow the snformation, then select Mext.
f (]rt(- g [I‘\FOTI"T‘\C]‘I‘IOI'I, £ Review the enollment request, then select Submit.

7. Toaccess your account, select Ok in the canfirmation bax®

Yol request may faie dp b ene business day to process, To view the status; log in to e Saryices for Buyness.

Myou have any questions, plesse contact us

UNEMPLOYMENT INSURANCE ~ [ictds - N N Y-

The Ul program was established as part of a I Payroll Taxes

nuﬁonal prog ram Gdf‘n]nisfer‘gd by fhe US ‘Whither you are starting & new business, an existing employer, or a househeld employer, our gosl is to belp you find the ressurces and information that yeu need te succeed. For the latest
Department of Labor under the Social e

Security Act. The Ul program provides « Rt e abfoniaErploger Nt

# Subscribe to the EDD's e-mait subscription services

tfemporary payments fo individuals who are
unemployed through no fault of their own.

Important: Starting January 1, 2020, workers will b | I ., Wisit AB 5 - Employ tatis to learn how it impacts you.

e-Services for Business Getting Started Running Your Business
The Ul program is funded through payroll

faxes poid by the emp[oyer. Tox-rated
employers pay o percentage on the first
$7,000 in wages paid to each employee in a
le and
amount of taxable wages are determined

File and Pay Options

Ratesand Withhalding

Changes to Your Business

Federal Unemployment Tas Act [FUTA}

Enmll or Login
a-Services for Busingss

- What Ane State Payroll Taxes?
.

= Frequently Asked Questions

.

.

Register s an Employer
Required Filings and Due Dates.
Tax-Rated Employers

More...

Protest tax rates and benelit charges

ORI L
LR

General Information CcliFrJrni-::'s Unemployment Insurance (Ul) program
i i ials who have b

= Payroll Taves FAQ: i .
Onnuo”V Ne“” enjph}y’trs pay 3 4 percen* . Fu{;?ﬁ.l:d:lbﬁt:l?ﬂn: Llr!Pr‘np;OV ed or pcrhall\, Uf‘lerﬂployg‘d an
(.034) for a period of two to three years. + Payrll Ty Seminars et Bl et et i

* Contact Payroll Taxes

ki reguirements include that the individual hnng for Ul
This maximum required amount is $434 per benefits must (1) have earned enough wages during the

em |0 ee, per year. The amount |‘|GS been base p:.rlod, (2,1 _lac uner r1p|01,f»:-fd ‘r|1rqug|'1 no ha_u|t of their
PRy e, [oef ¥ ( own, (3) be physically able to work, (4) be available for

calculated at the thejf Ul tax rate of 6.2 work, (5) be ready end willing fo accept work
percent [$7000 X 061_]) immediately, and (6) be actively loaking for werk:



STATE DISABILITY
INSURANCE

SDl is a deduction from employees' wages. This is
usually shown as "CASDI" on your paystub. This
means that each time an employee gets paid, 1.2%
of their waiges go to the SDI program. SD| taxes
are paid on income of up to $128,298 a year. The
maximum to withhold for each employee is
$1,539.58.

Disability Insurance (DI) provides short-term wage
replacement benefits to eligible California workers,
To be eligible: the employee should have a
disability not related to their job.

SDI defines disability as “any mental or physical
illness or injury which prevents you from performing
your regular and customary work.

As an employer, you don't pay for CASDI.
However, you do need to withhold and send
employee contributions to the EDD.

WORKER'S COMPEN
INSURANCE

All California employers must provide workers’
compensation benefits to their employees
under California Labor Code Section 3700. If
a business employs one or more employees,
then it must satisfy the requirement of the law.

ATION

Workers' compensation laws cover only injuries
or illnesses that are related to the employee’s
job—or, in legalese, "arising out of employment
and occurring during the course of

employment” (AOE/COE).

Employers must purchase workers’
compensation insurance from either a licensed
insurance company or through the State
Compensation Insurance Fund (State Fund).
Employers may also have the option to self-
insure for workers' compensation.

. Employment

EDD Develnpmen‘

‘rllll nf T«

Home ' State Disability Insurance (SDI) | About SDI Program

SDI Online

En espariol

Employers

[ Submit your Disability Insurance (DI) and Paid Family Leave (PFL] claims and forms easily online. I

Save Time. Use SDI Online.

5DI Online is fast, convenient, and secure. Using SDI Online to file or manage your claim will:

Reduce your claim processing time.
Provide anline confirmation of forms you submit.
Provide access to claim information.

Include security safeguards to detect and manage fraud and abuse.

Note: It may be necessary to send some documents by mail.

Claimants Employers Physician/Practitioners

Employers

« Schedule an SDI Online Presentation

California Department of Insurance

File a Complaint Consumers Seniors Agents & Brokers

>  Typesat Ir 5 | Workars' C: Insurance

' 3
Workers' Compensation Insurance
Since almost evary working Californian is pmlacbad by Workers' Compensation benefits, Itis important that employers and
alika have an insurance and how il warks,
The Califormia Departmeant of Innurance (CBH pmlﬂes saveral 108 to help amployers who are shopping lor workers'
rating iting problems. If you do not find tha iformation you need, wa
invite you to call our Consumar Hotling hrasalsh:nw Qur dedicated insurance axperts arn avaliable 10 assist you

Uicensed Workers'
Compensation Companies

===

If after shopping the markel you are still having difficulty obiaining workers’ compensation insurance, you may want to
coniact Siate Compensation lnsurancs Funid o explors your covarage options.

Workers' Compensation Workers' Compensation Rate
Information Guide Comparison

worth of at least $5 million, net income of
$500,000 per year and posting of a security
deposit.

s NCJ

Need help with insurance? Call us.

Insurers Fraud News

Call 800-927-4357 (HeLp)
About Us

Translate this pogs with (GoogleTransiate

Consumers

Eile & Complainl

Chuck Licanss Stalus

Typee of Insuranca
Aultamebile
HomawnsnResidential
Lifie A Arsnusity
Long-Tamm Carg
Medicans Supslament
Bt
TN Ridesharing

* Workers' Compensation
Compare Premiums
Information Guides

Health Insuranca Information

Eamgany and

Lawa & Regulations

Virlual Viewing Room

Daaling with Catestrophes

Adminisiratve Hearings and Public Programs

Cannabs and insurance

Bad Bonds

Climate Change

Infommuticn Guides

Wildlirs Response and Readiness




REVIEW STATE SPECTFIC EMPLOYMENT LAWS

The CalSavers Retirement Savings Program was created by state law
to ensure all California workers can save for retirement through
automatic payroll contributions facilitated from their workplace. If the
employer already has their own retirement plan they may not need to
participate in the CalSavers plan.

Eligable employers with 5 or more are required to particpate
immediately. Those that have 1 or more may be required to
participate by December 31st, 2025.

Exceptions apply for scle proprietors where the oniy employee is
themselves.

CalSavers Retirement Savings Program

< amployors an oasy way 1 haig

oliowing deadiines fo register ane hased on thie sizm of

Calsavers dandlines by business size.
Size of Business Deadiine
o 100 o bopeis

Srpsombier 30, 3030 {Deadling Passed)

Ouer 50 emplopees June 30, 7071 {Beadiine Fassed}

dune 50, 2023 { Deadline Passed]

Bor mare employees.

tarmare rmployees Derember 1, 2035

(it elue v empheying mere

Senate Bill No. 1126

CHAPTER 192

An act to amend Sections 100000 and 100032 of the Government Code, relating to retirement, and making an
appropriation therefor,

[ Approved by Governor August 26, 2022. Filed with Secretary of State August 26, 2022. |
LEGISLATIVE COUNSEL'S DIGEST

5B 1126, Cortese. CalSavers: retirement savings.

{1) Existing law, the CalSavers Retirement Savings Trust Act, administered by the CalSavers Retirement Savings Board,
establishes the CaiSavers Retirement Savings Program and the CalSavers Retirement Savings Trust, Under existing law,
the trust consists of @ program fund and an administrative fund with trust moneys that are continuously appropriated
and administered by the CalSavers Retirement Savings Board for the purpose of promoting greater retirement savings
for California private employees, Existing law reguires eligible employers to offer a payroll deposit retirement savings
armangement so that eligible employees may contribute a portion of their salary or wages to a relirement savings
program account in the program, as specified.

Existing law defines “eligible employer” for purpases of the act to mean a person or entity engaged in a business,
Industry, profession, trade, or other enterprise in the state, excluding specified federal, state, and local governmental
entities, with 5 or more employees and that satisfies certain requirements to establish or participate In a payroll deposit
retirement savings arrangement,

pt least one eligible employee and that satisfies the requirements to establish or participate In-a payroll deposit
etirernent savings arrangement, and would additionally exclude frem the definition of “eligible employer” sole
proprietorships, seif-employed individuals, or ather business entities that do not employ any Individuals other than the
pwners of the business. By expanding eligibility under the act, the bill would remove a restriction limiting expenditure of
funds and authorize the expenditure of continuously appropriated moneys For a new purpose, thereby making an
appropriation.

WHAT DO LHAVETO PAY:




{0U HAVET0 PAY WAGES FOR ALL LABOR

Per Labor Code 200:

(a) Wages are defined to include all amounts for labor
performed by employees of every description, whether
the amount is fixed or ascertained by the standard of
time, task, piece, commission basis, or other method
of calculation. Wages can be paid based on any hourly
rate, salary, commission or piece rate.

(b) “Labor" includes labor, work, or service whether
rendered or performed under contract, subcontract,
partnership, station plan, or other agreement if the

labor to be paid for is performed personally by the
person demanding payment.

LASTER T0 THINK ABOUT-- YOU HAVE T0 PAY
EMPLOYEE FOR EVERY HOUR WORKED

Per California Code of Regulation 11040:

(K) "Hours worked" means the time during which an
employee is subject to the control of an employer, and
includes all the time the employee is suffered or
permitted to work, whether or not required to do so.
Within the health care industry, the term "hours
worked" means the time during which an employee is
suffered or permitted to work for the employer,
whether or not required to do so, as interpreted in
accordance with the provisions of the Fair Labor
Standards Act. [Cal. Code Regs. tit. 8 § 11040



Most California employees are entitled to certain important rights. Those
include:

613 The right to be paid at least the minimum wage;?

i[2 The right to overtime wages when they work more than eight hours in a
workday, more than 4@ hours in a workweek, or seven consecutive

50 THAVE TO PAY FOR EVERY HOUR.. p

&2 The right to meal and rest breaks when their shifts exceed a certain
duration.

M ost |Ik€|\[ Some employees, however, are exempt from some or all of these legal
protections, as well as related laws.® In most cases, there are three simple
requirements to determine whether a worker is an exempt employee under
state law:

If the employee is hourly then absolutely.

lf the emp]ovee Is SUlGr\f then each hour does not “X_ Minimum Salary. The employee must be paid a salary that is at least
huue tﬂ he p(]ld SpECifiCG“\/ beCUUSE the emplovee twice California’s minimum wage for full-time employment. ®

has agreed to a set WGgE fDl’ a set number Of hours 4_ White-Collar Duties. The employee’s primary duties must consist of
(USUO"\/ 40 or meE) administrative,, executive, or professional tasks.”

ﬁi Independent Judgment. The employee’s job duties must involve the
use of discretion and independent judgment. ®

If all three requirements are met, the employee will usually be classified as
“exempt” from overtime, minimum wage, and rest break requirements (but

not meal break requirements).

To meet the salary test, an employee must be paid a monthly salary that is at
least twice the state minimum wage for full-time employment. '?

“Full-time employment,” for these purposes, is defined as 40 hours per

SU I W”.I. ]UST PUT week.'® And the phrase “monthly salary” refers to the amount of wages paid
in a month, not to the frequency of payment—most employees are entitled to

EVERYONE ON SALARY T0 be paid twice a month.

AVOID AI_I_ UF THIS o In 2023, employees are entitled to be paid a minimum wage of at least
$15.50 per hour.™ This means that the minimum salary for exempt

employees in 2023 is $5,373.34 per month (or $64,480.00 annually).

Not so fast!
These numbers are calculated by doubling the applicable minimum wage,

multiplying that amount by 4® hours per week, the result of which is then
multiplied by 52 weeks and divided by 12 months. This calculation gives us a
monthly salary that is equal to twice the state minimum wage for full-time

This will likely cost you much
more!

employment. »

Importantly, California’'s minimum wage is set to increase every year on

January 15t This means that the minimum salary for exempt employees in
California will also be increasing annually.




[HATTS NOT GOING T0 WOR
FOR ME... WHAT ABOUT JUST
HOURLY!

CHECK WLTH LOCAL CLTY 70 VERTFY FOR ADDITLONAL REQUIREMENTS: WAGES

City Minimum Wage
State Minimum Wage

SAN DIEGO)

'm‘ Department of Industrial Relations

Federal Minimum Wage

A afficial website of the United States government. Here's bavwyo =
’ . Minimum Wage Compliance Department
U.5. DEPARTMENT OF LABOR ¥
TR _— T T e

Date
Employees or Less Employees or More

Minimum Wags

January 510,00/hour $10.50/hour Minimum W‘age

1, 2017

Minimum Wage B

= Effective famuary 1, City's minimum wage will increase to S16,30 per hour.
January $10.50/hour 1100/ hour
1, 2018 Effective Date Minimum Wage Rate
i luly 11, 2016 FA0.50
January 51L.00/hour 512.00/hour

More in This Section @ 12019 Jarunry 1, 2617 41150

$12.00
danuary 512,00/ hour $13.00/hour

The federal minimum wage for covered nonexempt employees is

e ¥ u 313,00
57.25 per hour.

413,00/ heur S14.00/hout Sl $100

Many siates alse have minimum wage laws. In cases where an

employes (s subject to both the state and federal minimum wage lanuzry 1 51500

Taws, the employee is entitled to the higher of the two minimum . "
January 514.00/hour 515.00/hour

7 1,2022



WHAT TF MINTMUM WAGE IS STILL 100 MUCKT CAN T MAYBE GIVE THEM A PORTION OF WHAT THEY BRING INT

Potentially. This would be considered a split-fee arrangement.

There has been a bit of confusion regarding if split fees are legal or not.
CAMFT's position is that they are legal.

Per Business and Professions Code 650 (b): (b) The payment or receipt of consideration for services other
than the referral of patients which is based on a percentage of gross revenue or similar type of contractual
arrangement shall not be unlawful if the consideration is commensurate with the value of the services
furnished or with the fair rental value of any premises or equipment leased or provided by the recipient to
the payer.

There are potential risks in this area so do check with your own legal counsel before engaging in split fee
arrangements.

THINGS T0 CONSIDER WHEN HAVING A SPLLT-FEE ARKANGEMENT. .

Individuals still have to be paid minimum wage for each hour worked.

Example: Supervisor and Supervisee have a split fee arrangement of
50/50. Supervisee bills at a rate of $100 so they are entitled to $50.

On the surface this seems to work because it is above minimum
wage, but it can be problematic.

What happens if the Supervisee takes 1 hour to write notes, 1 hour
to do research on this clients unique issue, 1 hour for consultation
with peers, and 1 hour for mandatory training that Supervisor
requires. If you factor in the 1 hour of clinincal work this is 5 hours
worth of work and they are only compensated $10 an hour or $50.

This would be below minimum wage.




PRACTICAL CONSIDERATIONS TN SPLIT-FEE ARRANGMENTS

Here are some ideas to help in this area:
1. Timecards
2. Different rates for different services (admin rate)

3. Set limits on number of hours permitted to work
on a project

4, Set expectations on how long certain tasks should
take (15 minutes for notes)

5. Monitor and retain this information

WHAT ABOUT OVERTIME!




-
UNLESS THE EMPLOYEE IS EXEMPT (SALARY) THEN THEY MAY QUALLFY FOR OVERTIME PAY..

Overtime pay is 1.5 times an employee’s regular rate of pay. In California, eligible employees are
entitled to overtime in three scenarios.

1. An eligible employee should receive overtime pay after working 8 hours in a single day.
2. An eligible employee should receive overtime after working 40 hours at their regular rate of pay in a
single week.
3. An eligible employee should receive overtime for the seventh day of work in a single workweek.

Eligible employees at times are also entitled to "double time.” Double time is 2 times an employee's
regular rate of pay. In California, employees are eligible for double time pay in two scenarios.

1. An eligible employee should receive double time pay after working 12 hours in a single day.
2. An eligible employee should receive double time pay after working 8 hours on the seventh day of
work in a single workweek.

WHAT HAPPENS TF SOMEONE GETS OVERTIME, BUT I DID NOT AUTHORTZELT...

As the employer, you should have been more mindful or aware of what
your employees are doing.

An employer can discipline an employee if he or she violates the
employer's policy of working overtime without the required authorization.
However, California's wage and hour laws require that the employee be
compensated for any hours he or she is "suffered or permitted to work,
whether or not required to do so." California case law holds that "suffer or
permit" means work the employer knew or should have known about.

Thus, an employee cannot deliberately prevent the employer from
obtaining knowledge of the unauthorized overtime worked and coming
back later to claim recovery but at the same time, an employer has the

duty to keep accurate time records and must pay for work that the
employer allows to be performed and to which the employer benefits.

—



[FTWANTTO LEARN MORE ON OVERTIME PAY...START WITH LABOR CODE 501

510. (a) Eight hours of labor constitutes a day’s work. Any work in excess of eight hours in one workday and any work in excess of 40 hours in
any one workweek and the first eight hours worked on the seventh day of work in any one workweek shall be compensated at the rate of no less
than one and one-half times the regular rate of pay for an employee. Any work in excess of 12 hours in one day shall be compensated at the rate
of no less than twice the regular rate of pay for an employee. In addition, any work in excess of eight hours on any seventh day of a workweek
shall be compensated at the rate of no less than twice the regular rate of pay of an employee. Nothing in this section requires an employer to
combine more than one rate of overtime compensation in order to calculate the amount to be paid to an employee for any hour of overtime work.
The requirements of this section do not apply to the payment of overtime compensation to an employee working pursuant to any of the following:

(1) An alternative workweek schedule adopted pursuant to Section 511.

(2) An alternative workweek schedule adopted pursuant to a collective bargaining agreement pursuant to Section 514.

(3) An alternative workweek schedule to which this chapter is inapplicable pursuant to Section 554.

(b) Time spent commuting to and from the first place at which an employee’s presence is required by the employer shall not be considered to be
a part of a day’s work, when the employee commutes in a vehicle that is owned, leased, or subsidized by the employer and is used for the
purpose of ridesharing, as defined in Section 522 of the Vehicle Code.

(c) This section does not affect, change, or limit an employer’s liability under the workers’ compensation law.

ANY OTHER PAYMENTS L HAV
10 MAKE...




SPLIT SHIFT PREMIUM

In California, a split-shift occurs when a worker's schedule is broken up by an unpaid, non-working
period of time in excess of sixty (60) minutes. If there is at least one (1) hour between these shifts, then
the employee in question is entitled to one (1) additional hour of pay that is no less than the minimum-

wage rate. Remember that the minimum wage requirement that is most generous to the employee is

the one that will be applied.

Furthermore, this gap in work is not a meal or rest break and it must be to the benefit of the employer.
This one (1) hour of minimum wage pay is a kind of shift pay and is formally known as a “split-shift
premium®, An employee who makes more than the minimum wage may also be entitled to a split-shift
premium, however, the greater their pay then the lower the split-shift premium will be. In the 2012
legal case of Aleman v. Airtouch Cellular, 4th California Appellate, the California court of appeal ruled
that a split-shift premium is not owed if the employee's wages are substantially higher than the

Example 1: Employee is on
minimum wage. If the minimum
wage is $10 and the employee
works 6 hours at a split (3 hours in
the morning and 3 hours in the
evening) they must be paid $70.
($10 x 6 + $10 split shift
premium). However, if you pay the
employee above minimum wage
then the employer gets credit
towards the split shift premium
and may not have to pay anything.

minimum wage

AT R

Example 2: Employee is paid $11
an hour. If the minimum wage is
$10 and the employee works 6 &5

hours at a split (3 hours in the
morning and 3 hours in the
evening) they are paid $66 without

the split shift premium. ($11x 6

hours). The law requires that they

make the equivalent of 7 hours at
minimum wage. Meaning 6 hours
of work and 1 hour of split shift
premium. This would mean that
they have to make $70. ($10x 6 +
$10 split shift premium). Since you
already paid them $66 you would

only be obligated to pay them an
additional $4 <

W ABOUT3..
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Example 3: Employee is paid $20
an hour. If the minimum wage is
$10 and the employee works 6

hours at a split (3 hours in the
morning and 3 hours in the

evening) they are paid $120 Iﬁ’:
without the split shift premium. &
($20 x 6 hours).The law requires é}
that they make the equivalent of 7 &
hours at minimum wage. Meaning S
6 hours of work and 1 hour of split  *
shift premium. This would mean %

w7 A

By

that they have to make $70. ($10

x 6 + $10 split shift premium).
Since you already paid them $120 €
you would not have to pay them a 3:.
split shift premium. o

5 SR AR L O NS



WHAT HAPPENS TF DO NOT
PAY ATLEAST MINIMUM
WAGE...
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Labor Commissioner's Office / Minimum Wage Frequently Asked Questions

Minimum Wage Frequently Asked Questions

What can a worker do if their employer does not pay at least the minimum wage?

Workers can either file a wage claim with the Division of Labor Standards Enforcement (the
Labor Commissioner's Office), or file a lawsuit in court against the employer to recover the
lost wages. Additionally, if they no longer work for this employer, workers can include in their
claim waiting time penalties pursuant to Labor Code Section 203 .




[ NEED TO PAY THEM..ARE
THERE RULES FOR PAYMENT!

PAY FREQUENCY

a. Employers must designate paydays in advance.

b. Nonexempt employees must be paid all wages earned at
least twice a month (i.e., semimonthly) on regular paydays
designated in advance. Overtime must be paid by the
following payday for the next regular payroll period
following the payroll periad in which the overtime wages
were earned.

¢. Exempt employees may be paid once a month on or
before the 26th of each month in which the salary is
earned, including the amount yet to be earned from the
26th through the end of the month.



.

WAGE DEDUCTIONS

i

¥ ‘ An employer may make deductions from an
employee's wages if required by state or
federal law or court order, with the employee's
written authorization or for other permissible
% reasons, including but not limited to child
support withholding, creditor garnishments
'3 and tax levies

FINAL PAYCHECK

L T

B Y

Tip: You should never engage in a
employment relationship that you do not
already have an exit strategy
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WHEN AN EMPLOYEE QUITS..

ARTICLE ON TOPIC

STATE OF CALIFORNIA Gavin Newsom, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

FINAL PAY

Employees who are discharged must be paid all wages due at the time of rermination. (Labor Code § 201)
“All wages” include any eamed, but unused vacation pay. (Labor Code §227.3) There is no requirement under
California law that an employer pay accrued sick leave upon termination. An employer must pay a discharged
employee ar the place of discharge. (Labor Code § 208)

An employee who does not have a written agreement for a definite period of employment and who quits
without giving prior notice, must be paid his or her wages within 72 hours. If the employee gives at least 72 hours
notice of his or her intention to quit, those wages must be paid at the time of quitting. An employee who quits
must be paid at the office or agency of the employer in the county where the employee worked. An employee who
quits without 72 hours notice may request that his or her final wage payment be mailed to a designated address.
The date of mailing will be considered the date of payment, (Labor Code § 202)

An employer who willfully fails to pay any wages due an employee who is discharged or quits within the
time frames provided under Labor Code § 201 or Labor Code § 202, may be assessed continuing wages as a penalty
from the date the wages were due up to a maximum of 30 days. (Labor Code § 203) ‘The penalty is calculated by
multiplying the daily wage rate of the employee by 30 days. (Mamika 1. Barva (1998) 68 Cal. App.4th 487) Penalties
under Labor Code § 203 may be avoided if the employer can show that a good-faith dispute existed concerning
whether any wages were due. A “good-faith” dispute means that the employer’s defense, based on law or fact, if
successful, would preclude any recovery on part of the employee. (Title 8 California Code of Reguladons § 13520)

Hven if there is a dispute, the employer must pay, without requiring a release, whatever wages are due and
not in dispute. If the employer fails to pay what is undisputed, the “good faith” defense will be defeated whatever
the outeome of the disputed wages. (Labor Code § 206)




STATE OF CALIFORNIA Gavin Newsom, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

FINAL PAY

Employees who are discharged must be paid all wages due at the time of termination. (Labor Code § 201)
“All wages” include any earned, but unused vacation pay. (Labor Code §227.3) There is no requirement under
California law that an employer pay accrued sick leave upon termination. An employer must pay a discharged
employee at the place of discharge. (Labor Code § 208)

W H EN AN [M P ,_0 Y [E IS An employee who does not have a written agreement for a definite period of employment and who quits

without giving prior notice, must be paid his or her wages within 72 hours. If the employee gives at least 72 hours
notice of his or her intention to quit, those wages must be paid at the time of quitting. An employee who quits
T E RM I N A T E D must be paid at the office or agency of the employer in the county where the employee worked. An employee who
e quits without 72 hours notice may request that his or her final wage payment be mailed to a designated address.
The date of mailing will be considered the date of payment. (Labor Code § 202)

An employer who willfully fails to pay any wages due an employee who is discharged or quits within the
time frames provided under Labor Code § 201 or Labor Code § 202, may be assessed continuing wages as a penalty
from the date the wages were due up to a maximum of 30 days. (Labor Code § 203) The penalty is calculated by
multiplying the daily wage rate of the employee by 30 days. (Mawika v. Barca (1998) 68 Cal.App.4th 487) Penaltics
under Labor Code § 203 may be avoided if the employer can show that a good-faith dispute existed concerning
whether any wages were due. A “good-faith™ dispute means that the employer’s defense, based on law or fact, if
successful, would preclude any recovery on part of the employee. (Tite 8 California Code of Regulations § 13520)

Even if there is a dispute, the employer must pay, without requiring a release, whatever wages are due and
not in dispute. If the employer fails to pay what is undisputed, the “good faith” defense will be defeated whatever
the outcome of the disputed wages. (Labor Code § 206)

= State of California
D l H Department of
Industrial Relations

Labor Cal/OSHA - Workers' Self Director's
Law Safety & Health Comp Insurance Apprenticeship « Office

Labor Commissioner’s Office [ Vacation
Vacation

REM [MB [R YH E H N AI_ PAY [H E[K There is no legal requirement in California that an employer provide its employees with either

paid or unpaid vacation time. However, if an employer does have an established policy, practice, or

agreement to provide paid vacation, then certain restrictions are placed on the employer as to
S H U U I_ D I N ( l_ U D E V A [ ATIU N P A ‘f how it fulfills its obligation to provide vacation pay! Under California law, earned vacation time is
considered wages, and vacation time is earned, or vests, as labor is performed. For example, if an
employee is entitled to two weeks (10 work days) of vacation per year, after six months of work he
or she will have earned five days of vacation. Vacation pay accrues (adds up) as it is earned, and
cannot be forfeited, even upon termination of employment, regardless of the reason for the
termination. (Suastez v. Plastic Dress Up (1982) 31 C3d 774) An employer can place a reasonable
cap on vacation benefits that prevents an employee from earning vacation over a certain amount
of hours. (Boothby v. Atlas Mechanical (1992) 6 Cal.:f\pp.ttth 1595) And, unless otherwise
stipulated by a collective bargaining agreement, upon termination of employment all earned and
unused vacation must be paid to the employee at his or her final rate of pay. Labor Code Section
227.3 = The California Legislature, in order to ensure that vacation plans were fairly and equitably
handled, provided that the Labor Commissioner was to "apply the principles of equity and
fairness" in resolving vacation claims.




CONSEQUENCE OF NOT PAYING
FINAL PAY PROPERLY

STATE OF CALIFORNIA Gavin Newsom, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF LABOR STANDARDS ENFORCEMENT

FINAL PAY

Employees who are discharged must be paid all wages due at the time of termination. (Labor Code § 201)
“All wages” include any earned, but unused vacation pay. (Labor Code §227.3) There is no requirement under
California law that an employer pay accrued sick leave upon termination. An employer must pay a discharged
employee at the place of discharge. (Labor Code § 208)

An employee who does not have a written agreement for a definite period of employment and who quits
without giving prior notice, must be paid his or her wages within 72 hours, If the employee gives at least 72 hours
notice of his or her intenton to quit, those wages must be paid at the time of quitting. An employee who quits
must be paid at the office or agency of the employer in the county where the employee worked. An employee who
quits without 72 hours notice may request that his or her final wage payment be mailed to a designated address.
The date of mailing will be considered the date of payment. (Labor Code § 202)

An employer who willfully fails to pay any wages due an employee who is discharged or quits within the
time frames provided under Labor Code § 201 or Labor Code § 202, may be assessed continuing wages as a penalty
from the date the wages were due up to a maximum of 30 days. (Labor Code § 203) The penalty is calculated by
multiplying the daily wage rate of the employee by 30 days. (Mamika v. Barea (1998) 68 Cal. App.4th 487) Penalties
under Labor Code § 203 may be avoided if the employer ean show that a good-faith dispute existed concerning
whether any wages were due. A “good-faith” dispute means that the employer's defense, based on law or faer, if
successful, would preclude any recovery on part of the employee. (Title 8 California Code of Regulations § 13520)

Even if there is a dispute, the employer must pay, without requiring a release, whatever wages are due and
not in dispute, If the employer fails to pay what is undisputed, the “good faith” defense will be defeated whatever
the outcome of the disputed wages. (Labor Code § 206)

PART A: T SHOULD HAVE DONE THAT... PRACTICAL
CONSIDERATIONS

PART B: SAYING, "YOUR FIRED" CAN GET AN EMPLOYER INTO
TROUBLE

PART C: MONEY ALWAYS GETS AN EMPLOYER INTO TROUBLE

PART D: WHEN SAFETY TS NOT #1 CAN GET AN EMPLOYER TNTO
TROUBLE




A WORKPLACE IS BUSINESS

The main goal of safety and health programs is to prevent
workplace injuries, ilinesses, and deaths, as well as the suffering
and financial hardship these events can cause for workers, their

families, and employers.

Safety and health programs help businesses:

« Prevent workplace injuries and illnesses
« Improve compliance with laws and regulations
» Reduce costs, including significant reductions in workers'
compensation premiums
- Engage workers
« Enhance their social responsibility goals
- Increase productivity and enhance overall business operations

||

HOW DOES COMEUp TN
THERAPUTLC PRACTICES!

Due to the sensitive nature of their profession, therapists generally
work with their patients one to one and behind closed doors. Many
of these patients will be suffering from chronic or acute mental
health issues, making them more likely to be unpredictable and
display violent behavior. According to OSHA, healthcare workers
account for nearly as many violent injuries as all other industries
combined.

B
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As an employer, you have a duty to protect your employees and
clients from potential harm.



CAL/DSHA

WHAT TS MY OBLIGATION UNDER CAL/OSHA?

You must provide a safe and healthful working environment for all
employees under your direction and supervision. Employees who
can concentrate on their jobs without constant fear of injury will be
more productive and less inclined to complain to the California
Division of Occupational Safety and Health, better known as Cal/
OSHA.

In other words, as an employer, you must follow state laws
governing job safety and health. Failure to do so can result in a
threat to the life or health of workers, and substantial monetary
penalties.



LET'S TAKE A STEP BACK-- WHAT IS OSHA!
WHAT 15 CAL/OSHA!

In 1970, the Occupational Safety and Health Act In 1973, the California Occupational Safety and
of 1970 was signed into law. Health Act of 1973 was signed into law.
The law was created to “assure safe and Cal/OSHA protects California workers from
healthful working conditions for working men unsafe working conditions. As stipulated by Cal/
and women; by authorizing enforcement of the OSHA, employers must provide their employees
standards developed under the Act; by assisting with a safe and healthful place of employment.
and encouraging the States in their efforts to This means that employees are entitled to a
assure safe and healthful working conditions; by working area that is free from danger to safety,
providing for research, information, education, health, and life of the employee as permitted by
and training in the field of occupational safety the nature of employment
and health!”
Federal Law State Law

50 0SHA OR CAL/QSHA!
DiR o

Most likely Cal/Osha. SSATTEN industrial Relations

Cal/OSHA -
Labor Law ~ Safety & Health Workers' Comp ~ Self Insurance Apprenticeship «

State plans, such as Cal/OSHA, function as primary
jurisdiction over all workplaces within the state, provided

Cal/OSHA | Cal/OSHA Jurisdiction

federal OSHA has authorized them. Cal/OSHA Jurisdiction
Basically, CAL OSHA does everything that federal OSHA i aars chlGHI s
usua”y does Under a red eral plan main government agency authorized to inspect California workplaces for occupational safety and
' health violations.’
Cal/OSHA lacks jurisdiction in only a few limited zireas,2 Some of these areas are listed below.

However Federal DSHA retuins the r|ght5 to these (DISCLAIMER: This list of areas outside Cal/OSHA jurisdiction is not a definitive, exhaustive list.
R l ; A There are exceptions to the list and other areas not listed. If you have a question about Cal/OSHA

responsibilities for certain workplaces within the state of jurisdiction, please contact the CaVOSHA Legal Unit at 510-286-7348)

California. Federal OSHA covers issues not covered by the
California.



WHO 15 COVERED BY CAL/QSHA!

Most workplaces in California are covered Cal/OSHA
regulation, which are equal to or more protective than
federal OSHA regulations.

Almost all workers in California are protected by Cal/
OSHA regulations. This includes public employees and
immigrant workers who are not legally authorized to
work in California. However, some workers are not
covered:

= People who are self-employed.
= Family members of farm owners who work on the
family farm.
» Federal employees. These workers are covered by their
own agencies which have to follow federal OSHA
requirements.

CAL/OSHA REQUIREMENTS FOR EMPLOYERS

Cal/OSHA is California's body that ensures that » Establish or update operating procedures
employers provide a safe environment for workers. » Inspect workplaces to identify and correct hazardous
Employers are required to: and unsafe conditions in the workplace
= Use labels, posters, signs, or color codes to warn
» Provide a safe workplace free from all forms of hazards employees about potential hazards
that may significantly affect the health of workers .

» Provide and maintain all necessary safety equipment
to reduce the likelihood of injury

» Provide thorough and adequate safety training to all » Maintain fire alarms and warning systems
their workers » Provide medical examinations when required by Cal/
= Provide employees with information on illnesses, OSHA standards
injuries, and hazardous substances in the workplace, » Immediately report any serious illness, injury, or death
including exposure records and material safety data of a worker
sheets » Track and keep detailed reports of work-related injuries
= Establish and maintain an effective and illnesses



Requirements for an employer’s injury and
iliness prevention program

All California employers must create and carry out an
effective program to meet the requirements of Cal/lOSHA's
Injury and lliness Prevention Program (lIPP) regulation.
The employer’s |IPP must be in writing and must specify in
concrete terms the employer’s ongoing activities in each of
the following areas:

*« Responsibility: Name or job title of the person or
persons authorized and responsible for implementing the
program.

* Compliance: Written system for ensuring compliance
with safe and healthy work practices.

« Communication: System for communicating in a form
readily understandable by employees about safety and
health matters. This can include meetings, trainings,
postings, written communications, and a labor-
management safety and health committee. Employers
must encourage employees to report hazards without
fear of reprisal. An employer using a labor-management
committee to communicate health and safety matters with
employees must meet certain requirements specified in
the IIPP regulation.

* Hazard Assessment: Procedures for identifying and
evaluating workplace hazards, including periodic
inspections.

Labor Code

* Accident or Exposure Investigation: Procedures for
investigating occupational injuries and illnesses.

* Hazard Correction: Methods and procedures to correct
unsafe or unhealthy working conditions in a timely
manner.

* Training and Instruction: Effective program for
instructing employees on general safe work practices and
hazards specific to each job assignment, in a language
that the employees can understand.

« Employee Access: Procedures to allow employees (or
their designated representative) access to the written
program.

+« Recordkeeping: Written documentation of the steps
taken by the employer to establish and implement the
IIPP.

The specific requirements for an IIPP are in the California
Code of Regulations, title 8, section 3203. Or go to the home
page of the Department of Industrial Relations (www.dir.
ca.gov), link to “Laws & Regulations,” link to “California Code
of Regulations - Title 8," link to “Cal/ OSHA," and then search
for “3203."

Use Cal/OSHA's educational tools to help employers
create an effective ||IPP. Or go to Cal/OSHA’s home page,
and under “Educational Materials,” link to “Cal/OSHA
Publications.”

DIVISION 5. SAFETY IN EMPLOYMENT [6300 -

WIYDOS ALLOFTHES e

MATTER!

[F THE EMPLOYER DOESN'T

PROVIDE A SAFE
ENVIORNMENT, EMPLOYEES
DON'T HAVE T0 WORK, BUT
DO HAVETO CONTINUE T0

CHAPTER 1. Jurisdiction and Duties
Section 6311

Universal Citation: CA Labor Code § 6311 (through 2012 Leg Sess)

No employee shall be laid off or discharged for refusing to perform work in the
performance of which this code, including Section 6400, any occupational safety or
health standard or any safety order of the division or standards board will be violated,
where the violation would create a real and apparent hazard to the employee or his or
her fellow employees. Any employee who is laid off or discharged in violation of this
section or is otherwise not paid because he or she refused to perform work in the
performance of which this code, any occupational safety or health standard or any

safety order of the division or standards board will be violated and where the violation

BE PAID

would create a real and apparent hazard to the employee or his or her fellow

employees shall have a right of action for wages for the time the employee is without
work as a result of the layoff or discharge.




PRACTICAL CONSTDERATIONS FOR EMPLOYEES
WITH UNSAFE WORKING CONDITIONS

Before you refuse to perform unsafe work make sure you
inform your supervisor about the unsafe condition.

Give the company a chance to correct it and hopefully
they will. If the company does not correct the unsafe
condition, and you decide to refuse the work, make sure
that you inform your supervisor, preferably in writing or
in front of others, exactly why you are refusing to do the |
work, and that you will return to work as soon as the
condition is fixed.

Finally, you should contact Cal/OSHA to file a complaint
against your employer

F Y

WHAT ARE EMPLOYEE RESPONSBILITIES
UNDER CAL/QSHA?

Employees have obligations under Cal/OSHA.

—— —

This includes:

= Follow all safety rules and instructions.
= Use safety equipment and protective
clothing when needed.
= Look out for the health and safety of co-workers.
= Keep work areas clean and neat.
= Know what to do in an emergency.
» Report any health and safety hazards to the employer. |




How ARE CAL/OSHA COMPLAINTS HANDLED!

A complaint about a workplace hazard can be filed with Cal/OSHA by phone, fax, mail, or online.

A “formal” complaint is one where the employee or employee representative gives Cal/OSHA his/her name.
If the person gives a name, Cal/OSHA is required to keep it confidential.

If a worker wants to remain anonymous and does not give a name, the complaint is considered a “non-
formal” complaint. Complaints from the public, including former employees of a company, are also
considered non-formal.

Each complaint is classified by the Cal/OSHA Enforcement district office to determine what inspection
priority the complaint should be given. Complaints about an “imminent” hazard that puts a worker in
immediate danger of being killed or seriously injured are given immediate priority for investigation. Work-
related deaths are also investigated immediately. Cal/OSHA gives non-formal complaints lower priority.

Source:

HOW ARE CAL/OSHA STANDARDS ENFORCED]

Cal/OSHA enfarces job safety and health standards by
conducting inspections and, in some cases, issuing
citations and fines. Cal/OSHA inspects workplaces

when it receives a report of a death or serious injury, or

when there is a complaint by an employee or employee
representative.

Cal/OSHA may also inspect workplaces that are on its
list of “high hazard" industries. In this case, Cal/OSHA
randomly selects a workplace for inspection. Cal/OSHA
may also inspect an employer because it has been
identified as having a higher injury rate than other
employers in its industry.

Source: https:/www.dir.ca.gov/chswe/woshtep/iipp/materials/



WHAT DOES AN INSPECTION LOOK LTKE!

When Cal/OSHA conducts an on-site inspection, the inspector arrives without
advance notice.

Upon arrival, the inspector holds an opening conference with the employer and
union (if there is one) to explain the purpose of the inspection and how it will be
conducted. The inspector walks around the site, observes hazards, interviews
employees and supervisors, reviews written records, and takes measurements and
photographs as necessary. A representative of the employer and a representative
authorized by the employees may walk around with the inspector. You have the
right to be interviewed in private without the employer present. The Cal/OSHA
inspector will make every effort to arrange for interpreter services if needed. You
may ask the inspector to give you his or her business card so you can contact the
inspector away from your job. The inspector may visit the site again to collect
further information, especially if the inspector needs to speak with employees who
were not available during the first visit.

Source: https:/www.dir.ca.gov/chswc/woshtep/iipp/materials/
SB_Factsheet F_BasicsOSHA.pdf

WHAT HAPPENS AFTERN AN INSPECTION!

Information that Cal/OSHA collects during the inspection
may show that the employer violated health and safety requirements.
If this happens, one or more citations will be issued to your employer.
Cal/OSHA issues citations to employers only, not to employees. If you
gave your contact information when you filed the complaint, Cal/OSHA
will send you a letter describing the results of the inspection.

Your employer must "abate,” or correct, the violations by a specified
deadline. You may participate in any appeal filed by the employer by
filing a motion to be added as a party in the appeal process. In any
case where Cal/OSHA issues citations, the employer must post in the
workplace a copy of the citations, a description of how the hazards
have been corrected, and a copy of any appeal that is filed. You may
also call Cal/OSHA to request a copy of the results of the inspection,
including any citations.

Source: https:/www.dir.ca.gov/chswc/waoshtep/iipp/materials/
SB_Factsheet F_BasicsOSHA.pdf



.
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Penalty amounts depend in part on the classification of the violation as
regulatory, general, serious, repeat, or willful; and whether the
employer failed to abate a previous violation involving the same
hazardous condition. Base penalty amounts, penalty adjustment
factors, and minimum and maximum penalty amounts are set forth in
California Code of Regulations, title 8, section 336 (www.dir.ca.gov/
title8/336.html). These usually start at $500.00 and can go up to
$15,000 per violation.

In addition, a willful violation that causes death or permanent
impairment of the body of any employee can result, upon conviction, in
a fine of up to $250,000 or imprisonment up to three years, or both,
and if the employer is a corporation or limited liability company, the
fine may be up to $1.5 million.

Source: hitps:/www.dir.ca.gov/chswc/woshtep/iipp/materials/
SB_Factsheet _F_BasicsOSHA.pdf

IHIS TS % canar-vawwa INTERESTING
INFORMATION, BUT HOW DOES THIS RELATE
10 AN EMPLOYEE SUTNG MET




WHISTLEBLOWER PROTECTIONS

While there are multiple state and federal laws protecting the rights of whistleblowers, there's a section
of California Labor Code that is designed to specifically protect those who report safety and health
violations in the workplace. This law also protects individuals who point out safety violations to the
California Division of Occupational Safety and Health. A whistleblower is an individual who provides
information to a person of authority, a law enforcement agency, or a government agency regarding
hazardous or unsafe working environments.

Labor Code

DIVISION 5. SAFETY IN EMPLOYMENT
[6300 - 9104]

CHAPTER 1. Jurisdiction and Duties

Section 6310

Universal Citation: CA Labor Code § 6310 (through 2012 Leg Sess)

(a) No person shall discharge or in any manner discriminate against any employee
because the employee has done any of the following:

(1) Made any oral or written complaint to the division, other governmental agencies

(2) Instituted or caused to be instituted any proceeding under or relating to his or
her rights or has testified or is about to testify in the proceeding or because of the
exercise by the employee on behalf of himself, herself, or others of any rights
afforded him or her.

(3) Participated in an occupational health and safety committee established
pursuant to Section 6401.7.




4605. Whistleblower Protection—Health or Safety CAGK No. 4603 SIS DAL O RO TN

Complaint—Essential Factual Elements (Lab. Code, § 6310) R S i A Ao
. That [name of defendant] [discharged/Jother ad employment
action]] [name af plaintiff];
‘That [name ofpl'amnﬁ'l s [specify] was a sullsum.lul motivating
reason for [name of d, funt]’s decision to [di gef[other
adverse employment action]] [name of plaintiff];

[Name of plaintiff] claims that [nm of defendzm] [discbarged.r‘[orher
adverse employ action]] [h ]in for
[his'her/nonbinary pronoun) [specify, e.g., wmpJamr to the Division of
Occupational Safety and Health regarding unsafe working conditions]. In
order to establish this claim, [name of plaintiff] must prove all of the
following: . That [name of plaintiff] was harmed; and

1. That [name of plaintiff] was an employee of [name of defendant];
2. [That [rame of plainiiff], on [histher/nonbinary pronoun] own
behalf or on behalf of others, [select one or more af the following
aptions.]
[made [an oral/a written] complaint to [specify to whom complaint
was directed, e.g., the Division of Occupational Safety and Health]
regarding [unsafe/unhealthy] working conditions;]
lar]
[[initiated a pro ling/s d a pr ding to be initiated]
relating to [ frnonbi for] ther person’s]
rights to workpl&oe health ar sa!ety 1
[or]

I[lﬁtlﬁed!wns about to testify] in a proceeding related to [hisher/
[or] ther person’s] rights to workplace

health or snl’ety,l
[or]

[exercised [his‘her/nonbinary proncun [or] another person’s] rights
to workplace health or safety;]

[or]

[participated in a workplace health and safety committee;]
[or]

[reported a work-related fatality, injury, or illness;]

[or]

[requested access to occupational injury or illness reports and
records; |

[or]

. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiffl's harm.

New December 2015; Revised December 2016, May 2018
Directions for Use

Use mu instruction for a whistleblower cluim under Labor Code section 6310 for

ion for an empl 's, or an employee’s family member's,
oumpLuml or other pmlec:ul m:u\rll)' about health or safety conditions, Select the
1 activity in element 2 and summarize it in the
mt'l‘l'bd‘lm'l')‘ paragruph {See Lab. Code, § 631(0a), ().}
‘With regard to the first option in element 2, the complaint must have been made o
(1) the Division of Occupational Safety and Health, (2) to another governmental
agencics having statutory nesponsibility for or assisting the division with reference
to employee safety or health, (3) to the employer, or (4) 1o the employee's
representative. (Lab. Code, § 6310(a)(1).)
The statute requires that the employee’s complaint be “bona fide.” (See Lah, Code,
§ 6310(h).) There appears to be a split of authority as to whether “bona fide” means
that there must be an actual health or safety violation or only that the employes
have a good-faith belief that there are violations, (See Touchstone Televizion
Productions v. Superior Court (2012} 208 Cal App 4th 676, 682, fn. 5 [145
Cal Rptr.3d 766].) The instruction should be modified if the court decides to instruct
one way or the other on the meaning of “bona fide.”

Note that element 4 uses the term “substantial motivating reason™ 1o express both
intent and ion b the employee’s | d conduct and the defendant’s
wdverse action, “Substuntial motivating reason” has been beld to be the appropriate
!nlamlani nm:l.cl the Fair Fmplrw-mcm and Housing Act to address the possibility of
hath di v and nondiscr y motives. (See Harriv v City of Santa
Monica (2013) Sﬁ Ca] 4th 201 232 [152 Cal Rptr.3d 392, 254 P3d 49]; CACI No.
2507, “Sub I g Reason" Explained.) Whether the FEHA standard
applies under Labor Code sedmn 6310 has not been addressed by the courts. There
is authority for o “but for” causation standard instend of “substantial motivating

reason.” (See Touchstone Televivion Productions, supra, 208 Cal App.dth at pp.

[exercised [specifv other right(s) protected by the federal 681-682.)
1367 1368

Here's an example of an OSHA retaliation case:

Ron works for a small therapy company in Palm Springs. Last week when Ron
entered his office, the light switch was hot. This week, when Ron attempted to turn
on the light switch, he smelled smoke. He reported the issue to his supervisor. Ron
is concerned that the condition at the therapy office poses an imminent danger to
himself and the clients. Ron's manager instructs the workers not to expose the
situation at the therapy office as they figure out a solution. Ron tells his supervisor
that he is planning to complain to Cal/OSHA. He proceeds with filing a complaint
but shortly after, he receives a notice that there will be job cuts and his position is
being eliminated. As it turns out, Ron was the only person whose position was
eliminated and he believed that he was just experiencing retaliation for reporting
the therapy's unsafe operating practices.
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WHEN AN EMPLOYEE TS TNJURED ON THE JOB:

WORKERS COMPENSATION

ANY GOOD NEWS? THTS
PRESENTATION IS A BT BLEAK....

YES! Here it is.

California’s workers' compensation laws
generally provide that workers'
compensation is the exclusive remedy
against an employer for an employee’s
injury or death that arises during the
course and scope of employment.

Labor Code section 3600 provides all of

the essential conditions that must exist for S R ol : w'/j-
the exclusive remedy rule to apply. Gty W !




THE EVOLUTION OF WORKERS COMPENSATION

The concept that workers should be protected from and compensated for injury or
illness occurring in the workplace came about with the rise of the trade union
movement at the beginning of the 20th century. Workers' compensation insurance is
a direct result of public awareness and outrage at the poor and often dangerous
working conditions people were forced to labor under in order to make a living, and
the financially devastating effects of worker injury or illness on the worker and the
worker's dependents.

Workers' compensation insurance is the oldest social insurance program in the United
States; in fact, it is older than both social security and unemployment compensation.

California adopted workers' compensation laws in the 1910's along with most other
states. Workers' compensation is based on a no-fault system, which means that an
injured employee does not need to prove that the injury or illness was someone else’s
fault in order to receive workers' compensation benefits for an on-the-job injury or
illness,

Source: https://www.insurance.ca.gov/01-consumers/105-type/95-guides/09-
comm/WorkersCompensation.cfm

WHAT BENEFTTS ARE AVATLABLE TN A WORKERS ! ./
COMPENSATION POLICY! /

E— 4
Depending on the circumstances of the injury or iliness, "
injured workers are entitled to specific benefits as
structured by workers’ compensation insurance. There
are five basic types of workers' compensation benefits
that include medical care, temporary disability benefits,
permanent disability benefits, supplemental job
displacement benefits, and death benefits. Injured
workers may be entitled to one or more of these benefits

Source: hﬂp&ﬂmmunaummgmgwmj_mnﬂmsﬂas_mpﬂai . ;




HOW IS COVERAGE STRUCTURED TN A WORKERS
COMPENSATION POLICY!

Workers' compensation coverage is offered under Part
One of a workers' compensation insurance policy. In Part
One, the insurance company agrees to promptly pay all
benefits and compensation due to an injured worker.
These payments are imposed on the employer by
workers' compensation law or laws of the state or states
listed on the Declarations page of the policy. Workers'
compensation insurance is considered the exclusive
remedy for injured employees.

Source: https:/www.insurance.ca.gov/01-consumers/105-type/95-

guides/09-comm/WorkersCompensation.cfm

HOW 15 COVERAGE STRUCTURED TN A WORKERS
COMPENSATION POLTCY CONTINUED!

What this means is that an employer assumes absolute liability for all work-related
injuries, and workers' compensation benefits are the sole remedy for injured workers
against their employers. Generally, an injured employee covered under workers'
compensation laws cannot sue his/her employer for damages in civil court.

Despite the fact that workers' compensation is considered to be the exclusive remedy
for employees with work-related disabilities, employers' liability insurance can provide
important coverage in addition to workers' compensation insurance. Employers’
liability insurance is offered under Part Two of a workers' compensation and
employers' liability insurance policy. Employers' liability Part Two protects the
employer against instances in which an employee's injury or disease is not subject to
the workers' compensation laws. Employers may contact a licensed commercial
broker-agent to discuss employers' liability coverage as a part of the workers'
compensation policy.

Source: https:/www.insurance.ca.gov/01-consumers/105-type/95-

guides/09-comm/WorkersCompensation.cfm




WO 15 REQUIRED T0 PURCHASE WORKERS s
COMPENSATION INSURANCE] Sl

You!

All California employers must provide workers' e
compensation benefits to their employees under ’ - -
California Labor Code Section 3700. If a business
employs one or more employees, it must satisfy the
requirement of the law.

Source: https:/www.insurance.ca.gov/01-

WorkersCompensation.cfm

WHAT ABOUT SOLE PROPRIETOR]

Sometimes a business owner (sole-proprietor) may desire to
purchase workers' compensation insurance to cover himself/herself
only. The inclusion of a sole-proprietor must be clearly stated in the
workers' compensation policy or must be added as a coverage o
endorsement to the policy. Since workers' compensation insurance is
a type of liability insurance where the employer assumes complete ,
liability for all work-related injuries, a workers' compensation policy . i e
for a sole-proprietor may not be the best choice. '
Purchasing health, life, and/or disability income insurance can be
viable alternatives to workers' compensation for a sole-proprietor. _ &
Contact a licensed commercial broker-agent or a casualty broker-
agent for further information and consultation.

Source: https:/www.insurance.ca.gov/01-consumers/105-type/95- 5
des/0o- WorkersC S
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WHERE DOES ONE GET THIS WORKER'S ¥
COMPENSATION INTURANCE! ,,\f'

Employers must purchase warkers' compensation insurance from

either a licensed insurance company or through the State “
Compensation Insurance Fund (State Fund). Employers may also 9
have the option to self-insure for workers' compensation. e
A commercial broker-agent can assist a business with purchasing V
workers’ compensation insurance from a licensed insurance company 9’
and can provide information regarding State Fund and self-insurance.
Also, information regarding insurance companies that are licensed to
sell workers' compensation insurance and an online rate comparison &
of the top 50 workers' compensation insurers can be accessed on the ’
California Department of Insurance (CDI) website at 6
WWW.insurance.ca.gov. 6
Source: https:/www.insurance.ca.gov/01-consumers/105-type/95- vv

order against any employer that is discovered to be unlawfully
uninsured for workers' compensation. A stop order closes down
business operations until workers' compensation insurance is
secured. Besides issuing a stop order, the DLSE can assess fines
based on whether an employer has been discovered to be unlawfully l\
uninsured through normal investigation or through the filing of an ‘ y
injured workers' claim with the Uninsured Employers Benefit Trust
Fund. l

WHAT HAPPENS IF AN EMPLOYER FATLS TO PURCHASE \
WORKERS COMPENSATION INSURANCE!
Employers that fail to purchase workers' compensation insurance are
in violation of the California Labor Code. The Division of Labor
Standards Enforcement (DLSE) has the authority to issue a stop |
\

Source: https:/www.insurance.ca.gov/01-consumers/105-type/95-
des/09- WaorkersC b cf




WHAT HAPPENS TF AN EMPLOYER FATLS T0 PURCHASE
WORKERS' COMPENSATION INSURANCE CONTINUED]

Failing to have worker's' compensation coverage is a criminal offense.
Section 3700.5 of the California Labor Code makes it a misdemeanor
punishable by either imprisonment in the county jail for up to one year, a
fine of up to double the amount of workers' compensation premium that
would have been necessary to secure coverage during the illegally
uninsured period (in an amount not less than $10,000), or both.
Additionally, the state issues penalties of up to $100,000 against
illegally uninsured employers. If an employee gets hurt or sick because of
work and the employer is not insured, the employer is responsible for
paying all bills related to the injury or illness. Employers may want to
contact the Information and Assistance officer at their local DWC office
for further information. Workers' compensation benefits are the
exclusive remedy for injuries suffered on the job only when the employer
is properly insured.

Source: https:/www.insurance.ca.gov/01-consumers/105-type/95-

50 MY BUSINESS STOPS.... 1 COULD GO T0
JALL...ANYTHING ELSE...




WHAT HAPPENS TF AN EMPLOYER FATLS T0 PURCHASE
WORKERS' COMPENSATION INSURANCE CONTINUED]

And you lose the one place where you cannot be
sued!

If an employer is illegally uninsured and an employee

gets sick or hurt because of work, the employee can

file a civil action against the employer in addition to
filing a workers' compensation claim

Source: https:/www.insurance.ca.gov/01-
WorkersCompensation.cfm

EXCEPTIONS 10 THE EXCLUSIVE REMEDY

An employee injured during the course and scope of =D ’
employment may bring a civil claim against his or her '
employer who had failed to secure workers’ compensation
coverage as of the time of the injury. (Lab. Code, § 3706.)

Flight Between Employees

An employer is not vicariously liable for any injury or death
caused by a physical assault by one of its employees
against another employee. (Lab. Code, § 3601) However,
an employee may bring a civil suit against his or her
employer where the employer has acted affirmatively by
either willfully assaulting the employee or ratifying the
assault of the employee by a co-employee. (Lab. Code, §
3602, subd. (b)(1).)




How D0 You AVOTD BEING SUED BY AN EMPLOYEE!

Don't Have Any Employees

PART A: T SHOULD HAVE DONE THAT... PRACTICAL
CONSIDERATIONS

PART B: SAYING, "YOUR FIRED" CAN GET AN EMPLOYER INTO

TROUBLE

PART C: MONEY ALWAYS GETS AN EMPLOYER INTO TROUBLE

PART D: WHEN SAFETY TS NOT #1 CAN GET AN EMPLOYER TNTO
TROUBLE

S — e — a1 [y

HOW T0 AVOID BEING SUED!
STAYING 0T OFLEGALTRUBLE I CLIETS, EMPLOVES, AND 30 PARTY ORGANLZATIONS

(1)) RESENTED BY LUKE MATTHEW MATTIN, MBA, TD
Sart CAMET STAFF ATTORNEY

DISCLATMER
PRESENTER AVOLD BEING SUED BY {8l AVOTD BEING SUED BY

AGENDA A CLLENT AN EMPLOYEE

AVOLD BEING SUED BY
A SR PARTY
(RGANTZATION



3RD PARTY {0

You Should Know...

THE ACTIONS TN YOUR PERSONAL LIFE IMPACT YOUR PROFESSTONAL LTFE




CLATMS FROM 3RD PARTY ORGANTZATIONS SUCH AS BBS AND OCR
CAN ARTSE FROM ACTIONS QUTSIDE OF THE PRACTLCE

SUPERIOR COURT OF CALIFOANA, COUKTY OF FAN DEGD

Criminal Convictions

PLEA OF GIRLTY/ND CONTEST - MISDEMEANDR

INSTIUGTICHS: #81 aul this form I you wits 15 pissd gulRy oF no contat 1o the charges sgainat you, inital mach
oo il ¥ you undersIani . € you Nirvs 0y Suebtions Sbout Jout £0as. 18 RosBILI sonianow o¥ the
Infarmation oo this faom, ask your atiornay ot the [udge.

I, M2 detendant i e, Enttisd cane, perionad et Protwction M
* Asplicant Reperting Beguirement

* Licsnes Repistrant Reporting Requirement

O #sais chirgees now Mo againet ma b 4

GLUILTY/NG CONTEST
— il

= Applicant Conviction Review
Tha avaluatian of the applicart's eiminal histary 15 part of the apglicatian process. The Baard syaluates sach 3pplicatian with a prios convicrian istory N A £asa-By-cass hasis ta
determine the applicant’s ability to practice with safecy b the pubiic. inchurded in the Board's evaluatian 2m;

ity af the afferse

S 0STPEOPLE THINK THIS IS DOUBLE JEOPARDY....

apeede and publle frisl By lury. | naw ghwn up this right

DOUBLE JEOPARDY

Trailer




ARDY

DOUBLE JEOPARDY

Defined in Movie




EVERY LAWYER AFTER WATCHING MoVIE




State of California
PENAL CODE

Section 687

WHAT T DOUBLE JEOPARDY... REALLY! T

The term "double jeopardy” has two essential components. The first is that it only
applies when someone has already been "prosecuted" for a crime. In other words, it
is not enough that you have been charged with a crime.

You must have already gone through some portion of the criminal justice process,
including a trial. Once you have been acquitted or convicted of a crime, you may not
be prosecuted for that same crime again.

The second part of the double jeopardy principle only applies to the "same offense."

In other words, if you are prosecuted and acquitted of one crime, you may still be
charged with a different crime—even if it is related to the first crime. For example, if
you are acquitted of first-degree murder, you may still be prosecuted for second-
degree murder, capital murder, voluntary manslaughter, involuntary manslaughter,
etc.




We Come Back To...

THE ACTIONS TN YOUR PERSONAL LIFE IMPACT YOUR PROFESSTONAL LTFE

= e —

HOW T0 AVOID BEING SUED!
STAYING 0T OFLEGALTRUBLE I CLIETS, EMPLOVES, AND 30 PARTY ORGANLZATIONS

PRESENTED BY LUKE MATTHEW MARTIN, MEA, 1D
CAMET STAFF ATTORNEY

DISCLAIMER
PRESENTER AVOTD BEING SUED BY AVOTD BEING SUED BY

AGENDA A CLIENT AN EMPLOYEE

AVOLD BEING SUED BY
A SR PARTY
ORGANTZATION

~ | ? R
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>iBBS

Board of Behavioral Sciences

ARTICLE 2. DENIAL, SUSPENSION, AND REVOCATION
§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of
a licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:

§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of
a licensee or registrant if the licensee or registrant has been guilty of unprofessicnal conduct.
Unprofessional conduct includes, but is not limited to, the following:

(a) The conviction of a crime substantially related to the qualifications, functions, or duties of a
fi or regi under this chay The record of conviction shall be conclusive evidence only
of the fact that the conviction occurred. The board may inquire into the circumstances surrounding
the commission of the crime in order to fix the degree of discipline or to d ine if the ficti
is substantially related to the qualifications, functions, or duties of a licensee or registrant under this
chapter. A conviction has the same meaning as defined in Section 7.5. The board may order any
license or registration suspended or revoked, or may decline to issue a license or registration when
the time for appeal has elapsed, or the judgment of conviction has been affirmed on appeal, or,

PART 1: BAD BEHAVIOR GETS YOU INTO TROUBLE

PART 2: LYING GETS You INTO T

PART 3: NOT TAKING CARE OF SELF GETS YOU INTO TROUBLE

when an order granting probation is made suspending the imposition of sertence. All actions
pursuant to this subdivision shall be taken pursuant to Division 1.5 (commencing with Section 475).

(b} Securing a license or regisiration by fraud, deceit, or p on any i for
licensure or registration submitted to the board, whether engaged in by an applicant for a license or
registration, or by a licensee in support of any ication for li of registrai

{e) A g to th If any lled sub or using of any of the cangerous drugs
spacified in Saction 4022, or of any alcoholic beverage to the extent, or in a manner, as io ba
dangerous or injurious to the parson applying for a registration or license or holding a registration
or license under this chapter, or to any other parson, or to the public, or, to the extant that the use
impairs the ability of the person applying for or holding a registration or license to conduct with
safety to the public the practice authorized by the registration or license, The board shall deny an
application for a registration or license or revoke the license or registration of any person, other
than one who is [ d as a phy and surg who uses or offers to use drugs in the
course of performing marriage and family therapy services.

{d) Gross negligence or incompetence in the performance of mariage and family therapy.

() Violating, attempting to violate, or conspiring to violate any of the provisions of this chapter or any
regulation adopted by the board.

{f) Misrepresentation as 1o the type or status of a license or registration held by the bcensee or
istrant or or D ation of the i 's of
Io] s education, professional qualifications, or professional affiliations to any person or entity.

(g) Impersonaticn of another by any G or appli for a license or registration, or,
in the case of a licensee or registrant, allowing any other person to use the licensee’s or
i s license or regi i

(h) Aiding or ing, or ing. directly or indi any unli or gi person lo
engage in conduct for which a license or regisiration is required under this chapter.

i i or 'y ing physical or ional harm to any client.

(j) The commission of any dishonest, corrupt, or fraudulent act substantially related to the
qualifications, functi or duties of & li or regi

(k) Engaging in sexual relations with a client, or a former client within two years following termination
of therapy, soliciting sexual relations with a client, or committing an act of sexual abuse, or sexual
misconduct with a client, or committing an act punishable as a sexually related crime, if that act or
solicitation is substantially related to the qualifications, functions, or duties of a marriage and family
therapist.

(1} Performing, or holding cneself out as being able to perform, or offering to perform, or permitting
any trainee, reg iate, or i for licensure under supervision to perform, any
professional services beyond the scope of the license authorized by this chapter.

{m) Failure to maintain confidentiality, except as otherwise required or permitted by law, of all
information that has been received from a client in confidence during the course of treatment and
all information aboul the client that is obtained from tests or other means,

{n} Prior to the commencement of treatment, failing to disclose to the client or prospective client the
fee to be charged for the professional services, or the basis upon which that fee will be computed.




{o) Paying, pting, or soliciting any Iderati compensatlon ar mnuna!aﬂnn whether
manetary or otherwise, for the referral of ional clients, All i or
remunaration shall be in relation to professional counseling services actually provided by the
licensee. This subdivision does not prevent collaboration among two or more licensees in a case
or cases. However, a fee shall not be charged for that boration, except when di of the
fes has been made in compliance with subdivision (n).

{p) Advertising In a manner that is false, fraudulant, mislsading, or ptive, as defined in Section
851,

{q) Reproduction or description in public, or in any publication subject to general public distribution, of
any psychological test or other assessmant device, the value of which depands in whole or in part
on the naivate of the subject, In ways that might invalidate the test or davica.

{r) Any conduct in the supervision of any regi d I trainee, or appik for [k by
any licensee that violates this chapter or any rules or regulations adopted by the board,

() Performing or holding onesell out as helng able to perform mental health services beyond the
scope of one's P as by one's fion, training, or experi This
sl ision shall not be o expand the scope of the license authorized by this chapler,

{t)F ing a trainee, regi: i or far ki un:latr one's supervision or
control to perform, or permitting the trainee. d iale, or far li to hold refuse a license for sexual conduct with a minor occurring prior to the effective date of this
thamssl( out as mr!q)alarlt to perform, mBﬂ‘aI Ilaaﬂh sarvicas beyond the frainee's, registersd section

s, 0f far s level of ed ion, training, or exp

{u) The viclation of any statute or reguiation governing the gaining and supervision of experience
required by this chapter. adr

{v} Failure o keep records consistent with sound clinical the of the prof
and the nature of the services being rendered.

{w) Failure to comply with the child abusa raporting requiremants of Section 11166 of the Panal
Code.

(ab) Engaglng in any conduct that subverts or attempts to subvert any licensing examination or the
jon of an ination as described in Section 123.

{x) Failure to comply with the elder and dep adult abuse reporti it of Section
15630 of the Welfare and Instilulions Code.

{y) Willful violation of Chapter 1 (commencing with Secticn 123100} of Part 1 of Division 106 of the
Health and Safety Code.

{2) Failure to comply with Section 2280.5.

{aa) (1) Engaging in an act described in Section 261, 286, 287, or 288 of, or former Section 288a of,
the Penal Code with a minor or an act described in Section 288 or 288.5 of the Penal Code
regardless of whether the act occurred prior to or after the time the registration or license was
issued by the board. An act described in this subdivision occurring prior 1o the effective date
of this i shall itute fessi conduct and shall subject the licensea o
refusal, suspension, or revocation of a ficense under this section.

(2) The Legisiature hereby finds and declares that protection of the public, and in particular
minors, from sexual misconduct by a licensee is a compalling govemmental interast, and that
the ability to suspend or revoke a ficense for sexual conduct with & minor occurring prior to the
effective date of this section is equally important to protecting the public as is the ability to

Criminal Convictions

About

* Consumer Protection Mandate

I » The Board is responsible for ensuring that consumers receive mental health services from safe practitioners I

~ Applicant Reporting Requirement
» Criminal Conviction FAQ - AB2138 - Updated 12/17/2030

SIS PR r—

» All licensees and registrants are required by law, to report all misdemeanaor and felony convictions to the within 30 days of the conviction

Board of Behavioral Sciences

+ Failure to report a conviction may result in the issuance of a citation or disciplinary action taken against their license or registration

= Applicant Conviction Review

The evaluation of the applicant’s criminal history is part of the application process. The Board evaluates each application with a prior conviction history on a case-by-case basis to
determine the applicant's ability to practice with safety to the public. Included in the Board's evaluation are:

» The nature and severity of the offense

+ Additional subsequent acts

* Recency of crime

» Compliance with sanctions

» Evidence of rehabilitation (criteria outlined by California Code of Regulations, Title 16, §1813)
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Latest Enforcement Actions

« Petition To Revoke Probation

Por i, plewte chik e » Judy De Leon, LMFT 41562

= First Amended Petition to Revoke Probation
» Jennifer Lynn Pepper, LMFT 133601

* Accusation
+ Tammy K. Braclshaw, LMFT 85569
» Samantha A. Gray, ASW 53414
» Michael K. Tonjurn, LMFT 12938

+ Oscar Leonal Trejo- Baide, ASW 108072
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XaviER BECERRA :
Attormey General of California
GREGORY T,

AM.

Deputy Attorney General
Stmga.rNe, 171352
600 West Broadway, Suite 1800
San Diego, CA 92101
P.0. Box 83266
San Diego, CA 92186-5266

Telephore: (619) 738-9421

Facsimile: (619) 645-2061
Attorneys for it

Tustin, CA 92780

License No. 144

SALUTE i
Supervising Deputy Attorney General
RiTA M. LANE

BEFORE THE

In the Marter of the Accusation Against:

JOHN FRANKLIN WORKMAN TIT
17821 East 17th Street, Suite 250

Licensed Ma and Family Therapist
19

Respondent.

{C

BOARD OF BEHAVIORAL SCIENCES
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Case No, 200-2020-002688

ACCUSATION

EARTIES

this

solely in hi ofieial capaclty

1} Steve &

Consumer Affairs.

it

brings

1

a3 the Interim Exzcutive Officer of the Board of Behavioral Sciences (Board), Department of

2. Onorabout August 20, 1979, the Board issued Licensed Marriage and Family
Therapist License Number LMFT [4419 1o John Franklin Workman [Tl (Respondent). The
Licensed Marriage and Family Therapist License was in full force and effect et all times relevant
to the charges brought herein and will expire on April 30, 2022, unless renewed.

COST RECOVERY
12, Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. 1fa case settles, recovery of investigation and enforcement costs may be
included in a stipulated settlement.
FIRST CAUSE FOR DISCIPLINE
(Criminal Conviction on January 3, 2020)

13.

disciplinary action under Code sections 490 and 4982, subdivision (2), and California Code of

Respondent has subjected his Licensed Marriage and Family Therapist License to

Regulations, title [6, section 1812, for conviction of & substantially related crime, in that on or
about July 17, 2017, Respondent entered a guilty plea in US4 v. Warkman, United States District
Court, Southern District of California Court, Case No. 3:17-cr-01844-CAB, and was convicted of |
one count of Title 18, U.S. Code, section 371-conspiracy to commit health care fraud, honest
services, mail fraud, and violated the travel act, a felony, On January 3, 2020, Respondent was
sentenced and placed on supervised release for three years, ordered to 240 days of home
detention, to pay a $100 assessment fee, and a criminal forfeiture in the amount of $534,436.90.
14. The circumstances that led to the conviction are that berween 2003 through 2015,
Respondent conspired with others in a scheme to defraud and deprive patients of intangible rights
sowned a ipany that

Y

to honest services from physicians. Two of Resp 's co-consph
provided mobile shockwave' therapy to patients at their doctors’ offices. Numerous deceptive
to make pay

worked as a

wployed by Respondent and his pi , which were

appear legiti 7
and medical clinics in southern California, and facilitated

tactics were

for various

exclusively for patient
S EE -

kickback payments to the doctors from various providers. The kickback payments covered such

¥ Shockwave therapy is described as being & non-invasive therapy that uses low-energy
sound waves to initiate tissue repair of musculoskeletal conditions.

(FOHN FRANRLIN WORKMAN ) ACCUSATION

services as shockwave therapy and other medical services that were billed and peid through
workers' compensation insurance and private insurance, The conspirators through bribes and
bmitted for shock

d of Respondent splitting the proceeds that

kickbacks caused over $16.9 million inclaims to be
mmadt Kickback age st
resulted from the doctors referring patients to his co-conspirators’ company for shockwave

treatments, with the shockwave company billing the insurance companies, collecting fees, and

dingly. Respond B ry

then providing the p ds to Respondent to split
$534,436.90 from his part in the scheme.
15.

the Board, he answered “No™ to the question “Since your last renewal, have you had any license

On March 30, 2018, when Respondent completed his online renewal application with

disciplined by a governmental agency or other disciplinary body; or, have you been convicted of
any crime in ;.ny state... 7"

16.  OnApril 3, 2020, Respondent notified the Board in his license renewal application
“Since your last

that he had been convicted of a crime in that he d*“Yes" to the q
renewal, have you had any license disciplined by a govemmental agency or other disciplinary
body; or, have you been convicted of any crime in any state...?”
ECONDC ISCTPLINE
(Unprofessional Conduct - Failure to Report Conviction
To the Board Within 30 Days of Occurrence)
17. R jent has subjected his Licensed M

& )

iage and Family Therapist License to

disciplinary action for unprofessional conduct under Code sections 4982, subdivision (€} in
conjunction with California Code of Regulations, title 16, section 1843, subdivision (g)(1), in that
he failed to report to the Board within 30 days, his July 17, 2017 criminal conviction, and his
January 3, 2020 criminal sentencing. Respondent did not notify the Board of his conviction until
after he completed his license renewal application on April 3, 2020, The facts and circumstances
are set forth in paragraphs 13 through 16, above, and incory { herein by refe

i

I




WHAT DO YOU THINK SHOULD HAVE HAPPENED IN THIS STTUATION!

HERE TS WHAT HHAPPENED TN THTS STTUATION...




XAVIER BECERRA

Anomey General of Califomia

GREGORY J. SALUTE

Supervising Deputy Attorney General
A M. Lang
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Deputy Attomey General
State

Mo, 171352
600 West Broadway, Suite 1800
San Diego, CA 52101
P.0. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 738-9421
Facsimile: (619) 645-2061
Attorneys for Complainant

- T - LT, B S R R

BEFORE THE
BOARD OF BEHAVIORAL SCIENCES
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNLIA

In the Matter of the Accusation Against; Case No. 200-2020-002688 9.  Respoident udinits the truth o€ euctiund eviy charge and allegation In Accisstion

JOHN FRANKLIN WORKMAN II1

17821 East 17th Street, Suite 250 STIPULATED SETTLEMENT AND No. 200-2020-002688.
Tustin, CA 92780 DISCIPLINARY ORDER

Licensed Marriage a;ni!l;mi!y Therapist 10.  Respondent agrees that his Licensed Marriage and Family Therapist license is subject
sl to discipline and he agrees to be bound by the Board's probationary terms as set forth in the
Disciplinary Order below.

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Steve Sodergren (Complainant) is the Execurive Officer of the Board of Behavioral
Sciences (Board). He brought this action solely in his official capacity and is represented in this
miatter by Xavier Becerra, Attomey General of the State of Califomie, by Rita M. Lane, Deputy

OB R R B
& th B

2

Anorney General,
.

B
o

I
STIPULATED SETTLEMENT (2002020002688}

1. Psychological / Psychiatric Evaluation
2. Psychotherapy
3. Supervised Practice
4, Take and pass California Law & Ethics Exam
5. Law and Ethics Coursework
6. Obey all laws / Fingerprinting
7. File Quarterly Reports
EORRR v i i DR 8. Comply with Probation Program
LMET 14419 isud c John Frnklin Workaran I s ok, The et s sy and 9. Interview with the Board
¥ R e e 10. Failure to Practice Notification
E ——t 11. Change of Place of Employment or Place of Residence
12. Supervision of Unlicensed Persons
13. Notification to Clients
14. Notification to Employers
15. Violation of Probation Terms
16. Maintain Valid License to Continue
17. License Surrender
18. Not Allowed to be Instructor for CEs
19. Notification to Referral Service of Decision
20. Reimbursement of Probation Program and Cost Recovery




BEFORE THE
BOARD OF BEHAVIORAL SCIENCES
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Mattar of tha Accusation Against:
™ Cass No. 2002023001711

JOHN FRANKLIN WORKMAN
17821 EAST 17TH ST STE 250 STIPULATED SURRENDER OF LICENSE
TUSTIN, CA 92780 AND ORDER

Licensed Marriage And
License No. LMFT 14419

Based cn Condition 17 of the attached Decision and Order in the Matter of the

HE END RESULT... e T e

License No, LMFT 14419 and accapts his tendared license.

. The surrender of Respondent's Marmiage and Family Therapist license and the
acceplance of the sumendered license by the Board shall constitute the imposition of discipline
against Respondent and shall bacome a part of Respondent's license histary with the Board of
Behavioral Sciances.

2. Respondent shall lose all rights and privileges as a Licensed Marriage and Family
“Therapist in California as of the effective date of the Board's Decision and Order,

3. Respondent shall cause to be delivared to tha Board his wall ianse and current
renewal cartificate on or befiore the effective date of the Decislon and Ordar.

4, Respandent shall nat apply to the Board for registration or licensure for three (3)
years from the effective date of the Board's Decision and Order,

5. If Respondent applies for any registration or license issued by the Board or any other
healthcars licensing agency In the State of Califoria, ail of the charges allegad In Accusation
Case No. 2002020002688 shall be deemed true, cormect and admitted by Respondant for the
purpose of any Statement of Issues or other proceading seeking to deny such application.

6. The Board's adoplion of his licensa surrender precludes Respondent from pelitioning
tha Board for reinstatement of the surrendered licanse,

Decislon and Order 2002023001711

0STCOMMON BAD BEHAVIOR: DUL




FIRST CAUSE FOR IMSCIPLINE
{June 17, 2021 Criminal Conviction - DUI on January 27, 2020)
11, Respondent is subject to disciplinary action under Code sections 490 and 4992 3(a),
in conjunction with Califormia Code of Regulstions, title 15, section 1812(a), in that Respondent

i i of a crime inlly relsted to the qualifications, funetions, or duties of a

licensee. On orabout June 17, 2021, in & criminal proceeding entitled The People of the State of
California vs. fra Arihell Neighbers, in Superior Court of California, County of San Bernardine,
Case No. MSB20010874, Respondent was convicted of violating Vehicle Code section 23152(b)
{driving under the influence of aleohol/).08% or more), o misdemesnor. Respondent was
sentenced 1o serve 10 days in jail, placed on probation for three years with terms and conditions,
ordered to complete an sleohol education program, and pay fines and fees.

12, Theek ding the iction are that on or sbout Jonuary 27, 2020,

& San B, lino Police Dep officer was disparched to & raffic collision invalving

Respondent. Respondent struck a parked vehicle cousing minor damage and drove away from the
. Respondent then collided with anther vehicle st a stop light. Upon speaking to

Respondent, the officer noticed a strong odor of an alcoholic beverage coming from his person,
‘blocdshot watery eyes, slurmed speech, and lethargic. Respondent submitted a blood sample that
revealed s hlood aleohol concentration of 0.17% and cannzbinoids.

ARTICLES BY CAMFT ATTORNEYS

‘ Articles by Legal Department Staff

The Legal tment

Resd The Thera

8 Respondent has not used is LCSW license since 1994 but had kept it

current.

g, Respandent admitted to driving under the influence of aleahel on
January 27, 2020. He asserted that his best friend passed away just prior to that date,
and he consumed alcohol at home to cope with being asked to give the eulogy at the
funeral service. Respondent testified that he "had no business driving” and expressed
regret for doing so. He contends that he leamed his lesson and has net driven while
under the influance of alcohol since that date.

10, Respondent stated he learned a ot from the driving under the influence
class in terms of what not to do and the fact that he could have killed himself and
athers. He also described the consequences of his conduet in terms of spending time
ins jail andd the pain he caused his family, Respondent testified that his driver's license
was suspended following his conviction but has been reinstated, He aiso testified that
he completed the driving under the influence (DUI) training and has not missed a
payment ta the court. The record is unclear as to any balance remaining on the court-
ordered fines and fees.

11.  Respondent stated that he does not have the means to pay the Board's

costs of i igation and H ined that he is facing foreclosure, he

receives $12,00 per ywar from social security and a small pension and has difficulty
buylng food.

12.  Delma Lee, Respondent's niece, testified on Respondent's behalf, She
assarted that Respondent has granted her power of attormey to make decisions for

him in the event he becomes i Ms. Lee d P a5 belng a
good social worker and she has attended awards ceremonies where Respondent was

. f are that s, regulations and technical standards change
el
i L wrmation that is providad in the articls




UTHER BAD BEHAVIOR: SECOND DEGREE MURDE

APPLICANT S0CTAL
WORKER INTTIALLY
ENTED REGISTRATION
DUET0 IND DEGREE
URDER CONVICTION

CURRENT, PROBATION

. VS|
6. California Code of Regulations, title 16, section 1812(a) states:

fulgusts of denial, suspension, ion of a license pursuant to
secuon 141, Division 1.5 (cnmmmlng with Section 4753, or Section 4982, Section

4988 54, Section 49923, or Section 4999.90 of the Code, a crime, professional

misconduct, or act shall be considerad o be substantially related to the qual tans,

functions or duties of a person holding a license under Chapters 13, 13.5, 14, and 16

of Division 2 of the Code ifto a subst: degree it evidences present or pntentml

unfitness of a person holding a license to perform the functions authorized by the

license in a manner consistent with the public health, safety or welfare. For purposes

of this section, “license” shall mean license or registration.

AL P il
(February 26, 1988 Criminal Conviction - Second Degree Murder on September 12, 1986)

7. Respondent's application is subject to denial under Code sections 480(a)(1){A) and
4992 3{n), in conjunction with Californix Code of Regulations, title 16, section 1812(x), in that on
or about February 26, 1988, in 2 criminal proceeding entitled The People of the State of
California v, Shawn Christopher Boykin, in Supericr Court of Califonia, County of Los Angeles,
Case Number A792791, Respondent was convicted of violating Penal Code section 187(a)
(second degree murder), a sericus felony. Respondent also admitted as true, a special allegation
for violating Penal Code section 12022(a) (armed with a firearm). Respondent was sentenced to
serve 16 years to life in state prison and ordered to pay a restitution fine of $10.000 to the
victim's family.

The circumstances surrounding the conviction are that on or about September 12, 1986, &
Los Angeles Police Department officer responded 1o a murder at Fairfax High School in Los
Angeles, Respondent and a co-defendant AW, were gang members who got into an
argument over the use of a pay telephone with A.T., an 18-year old victim. The victim was nota
gang member and had overcome dyslexia and was college-bound. He was visiting the high
school campus to get college advice from a former high school weacher who had helped him with
his learning disorder. Respondent and his co-defendant chased down the victim and began
fighting. The Respondent was carrying a chrome semi-automatic handgun which he provided to
the co-defendant. The Respondent yelled, “Gat him, cuz" and then the co-defendant fired three

shats at the victint. One bullet entered the victim’s back and pierced his heart,

3
STATEMENT OF 155UES (SHAWN CHRISTOPHER BOYEIN)




ON APPEAL-- ORDER

[0 URT 0 RD [R ED IT IS HEREBY ORDERED THAT respondent Shawn Christopher Boykin be issued a

registration as an associate clinical social worker. Said registration shall be revoked.

B BS TU ISSU [ The revocation will be stayed and respondent placed on five years' probation with the

following terms and conditions. Probation shall continue on the same terms and

R EG :[ S T RA'H: 0 N conditions if respondent is granted a subsequent registration, becomes licensed, or is

granted another registration or license regulated by the Board during the probationary

FOR ASW

OTHER BAD BEHAVIOR: THERE TS MORE...A LOT...




FACTUAL SUMMARY
8. Onor about January 21, 2020, in Marin Superior Court case number CR208711A,
Respondent was convicted of having violated California Penal Code section 602.5(a) (unlawful

3

UNLAWFUL ENTRY
INTO A DWELLING

entry into a dwelling). The conviction was based on an incident which occurred on or about April
PROBATION 24,2019, in which Respondent went, uninvited, to the residence of her child’s father and
assaulted him verbally and physically. The Court placed Respondent on supervised probation,
ordered her to complete a batterer’s program, and ordered her not to engage in any “further acts”
of violence, threats, stalking, sexual abuse or harassment of the victim.

FIRST CAUSE FOR DENIAL OF APPLICATION
(Substantially-Related Conviction(s))

8. Respondent's application is subject to denial under Code sections 480, subdivision
(a)(1), and 4992.3, subdivision (a), in that he was convicted of a crime substantially related to the
qualifications, functions, or duties of a registrant.

9. Onor about March 13, 2020, in the Superior Court of California for the County of

o VANDALISM s nth okl epie of e St o Calorni. Gar Livn Clahan-Sih Cos
3

« DRIVING UNDER THE INFLUENCE A T F R R
OF ADRUG
« BATTERY ON SCHOOL OFFICTAL

No. 19-CR-014626, Respondent pled no contest to and was convicted of violating Penal Code
section 594(a) (vandalism with over 3400 damage), a misdemeanor; Vehicle Code section
23152(f) (driving under the influence of a drug), a misdemeanor; and Penal Code section 243.6

PROBATION

(battery on school official), a misd, The ci underlying the convictions were

that on or about September 13, 2019, while under the infl of methampl ine, R
drove his vehicle. Respondent then parked and exited his vehicle and jumped on another
vehicle's roof repeatedly, causing significant damage. Respondent thereafh pted to fight

another individual, after which Respondent drove to his child's elementary school and punched a
school official.

p

W oy b A W N e




1 11. A shor time later, Respondent’s vehicle was identified by a sheriff"s deputy who
attempted to stop it by using lights and siren. Respondent refused to yield, and accelerated his
vehicle to approximately 95 miles per hour, weaving over two traffic lanes. Law enforcement

« BURGLARY

pursued Respondent for over 20 miles.
12.  Deputies eventually effectuated a stop on Respondent’s vehicle, Respondent exited

« EXHIBLTING FIREARM IN ATTEMPT 10 RESIST ARREST )
« THREAT T COMMLT A CRIME RESULTING TN DEATH ‘ SRS NIRRT e S

was red in the face, slurring his words, and had an dy gait. Respond Ily dropped
the knife, but then turned back toward his vehicle. A K9 Officer was dispatched to stop
Respondent from re-entering his vehicle. Respondent was arrested and taken to a hospital for
|TCENSE REVOKED 10 || trestment of s dog biss and posible overdsse. When deputis performoda soarch of

11 || Respondent’s vehicle, they found an empty bottle of Jose Cuervo on the right front floorboard,
12 || and an empty bottle of Alprazolam on the driver’s seat. Empty bottles of Seroquel and Ativan

13 || were also found on Respondent’s person,

FACTUAL BACKGROUND 14 13. Onorabout August 10, 2020, in Peaple v. Edward Pena, Jr., Humboldt County

9. OnMay 30, 2019, at about 12:20 a.m., the Humboldt County Sheriff"s Department 15 || Superior Court, Case No. CR 1902442, Respondent was convicted of burglary (Pen. Code, §
received a 911 call from a fourteen year-old girl who reported & home invesion and assault. The 16 || 459), exhibiting firearm/deadly weapon in attempt to resist arrest (Pen. Code, § 417.8), two
girl stated that Respondent, her mother’s ex-partner, broke into the residence and was physically 17 || counts of threatening to commit a crime resulting in death (Pen. Code, §422), and cvading & peace
attacking her mother. The girl also reported that her 9 year-old sister was present in the home. 18 || officer (Veh. Code, § 2800.2, subd. (a)). The court sentenced Respondent to serve 7 years and 8
Respondent made specific threats to kill the mother and girls. He fled the home shortly before 19 || months in state prison.
law enforcement arrived. 20 CAUS

(Conviction of Substantially Related Crime)
10.  The mother reported that Respondent struck her 6 or 7 times with a small baseball 21 (Bus. & Prof. Code 4 subd. (1))

bat. Respondent later told law enf that he brought the bat to the victims® home because 22 14. Respondent has subjected his Licensed Marriage and Family Therapist License No.

it was “the perfect size to beat [the mother] with.” During the attack, Respondent grabbed the 23 || LMFT 47450 to discipline on the grounds of unprofessional conduct in that, on or about August
mother by the hair and slammed her head toward the headboard of & bed several times. The

24 || 10, 2020, he was convicted of crimes substantially related to the qualifications, functions, and

25 || duties of a licensed marriage and family therapist (Bus. & Prof. Code § 4982, subd. (a)).

26 || Specifically, Respondent was convicted of burglary (Pen. Code, § 459), exhibiting firearm/deadly
27 || weapon in attempt to resist arrest (Pen, Code, § 417.8), two counts of threatening to commit

28 || erime resulting in death (Pen. Code, §422), and evading & peace officer (Veh. Code, § 2800.2,

reporting deputy noted bleeding and swelling on the mother's forearm, redness and swelling on
her right knee, outer right calf, and right ankle. The mother also reported pain to the back of her
head, and that she believed her right wrist was sprained or broken. Neither of the girls was

physically injured.
4

{EDWARD PENA JR.) ACCUSATION

(FMWARD PENA TRV ACTTISATION

FIRST CAUSE FO CIPL
(Conviction of a Substantially Related Crime)

12. Respondent is subject to disciplinary action under sections 490 and 4992.3,
subdivision (a), in conjunction with California Code of Regulations, title Ié, section 1812,
subdivision (a), in that Respondent committed a substantially related crime, as follows:

a.  Onorabout May 5, 2021, Respondent was convicted of one felony count of violating
Penal Code section 311.11(c)(1) [possession of over 600 images of child or youth pornography]
in the criminal proceeding entitled The People of the State of California v. Auriel Quiambao

[H I |_ D PORN U[‘J R A |] H Y Camacho (Super. Ct. L.A. County, 2021, No. BA485260). The Court sentenced Respondent to

three days in jail, placed him on two years of formal probation, and ordered him to: complete
a 52-Week Sexual Offender program, register as a convicted sex offender carrying proof of
\-I[ENS[ R[v U K[D registration at all times, submit to a DNA test, have his electronic devices subject to search and
seizure, and be prohibited from having any firearms.

b.  The circumstances that led to the arrest resulting in the conviction are that Los
Angeles Sheriff’s Department, Special Victims Bureau received a mandated reporting internet
cybertip, initiated on or about July 30, 2019, of on-line child sexual exploitation by Respondent.
On or about December 18, 2019, officers executed a search warrant of Respondent’s various

computer electronic devices, which held over 1,200 images and videos of child pornography and

anime.

199



FIRST CAUSE FOR DISCIPLINE
(Conviction of a Substantially Related Crime)

12.  Respondent is subject to disciplinary action under sections 4982, subdivision (a),
490, and 493, in conjunction with California Code of Regulations, title 16, section 1812, in that
Respondent was convicted of a crime substantially related to the qualifications, functions, and
duties of an associate marriage and family therapist. Specifically, on or about September 23,
2020, Respondent was convicted of seven felony counts of Penal Code section 243.4, subdivision
(c), [sexual battery by fraud] in the criminal proceeding entitled The Peap{e of the State of
California v. Edgar Gustavo Villamarin (Super. Ct. L.A. County, No. GA104966). Respondent

SEXUAL ASSAULT

was sentenced to four (4) years in prison and to register as a sex offender. The circumstances

[

underlying the conviction are as follows:
l_I[EN S E SU RR EN D E R [ D a.  On or about August of 2014, A.G. went to Respondent’s office for therapy. During
the therapy session, Respondent cupped A.G.’s breasts. Then Respondent pulled down A.G.’s
pants and underwear before inserting two fingers from his right hand into A.G.’s vagina.

b.  On or about December 29, 2015, L.G. visited Respondent’s office for a therapy
appointment. When L.G. described feeling stress and back pain, Respondent began massaging her

back several minutes over her shirt. Respondent then instructed L.G. to lay face down on the floor

L = - - TS D - T ¥ T B N

on a blanket. Respondent began massaging L.G.’s back, sides, legs, and then touched her vagina

over her clothes.

=

b.  Respondent contacted M. D. via Respondent's personal cell phone, forwarded

CONVICTION IN
ANOTHER STATE

internal Facility emails to M.D. with notes to “Read and Delete” the emails, which included a
‘.I[EN S [ SU RR{N D E R E [] client’s name and confidential information, and sent M. D. two videos of Facility clients.
Respondent shared with M.D. information about her personal life, and texted “Love you™ and
emailed “T miss you!". Respondent also texted M.D. a picture of Respondent with a Facility

client, C. F., that said: “current resident that | am in Love with” and identified the resident’s name
CAUSE FOR DISCIPLINE
(Unprofessional Conduct - Disciplinary Action Against Respondent's

in the text. Respondent also emailed C.F. pictures of several Facility clients. Respondent
acknowledged that she had a platonic friendship with C. F. Respondent’s phone records showed
over 70 phone calls from September 22, 2021 through December 2, 2021 between Respondent

L - S - T . R U U X

Arizona Licensed Associate Counselor License)
8. Respondent has subjected her registration to disciplinary action under section S : . i i
and C. F. indicating their contact continued after Respondent was notified of the Board complaint

4999.91, subdivision (a), for unprofessional conduct in that disciplinary action was imposed by - - e p i
and C. F.’s discharge from the Facility. In addition, an anonymous Facility client reported to the

the Arizona Board of Behavioral Health Examiners (Arizona Board) against her Arizona licensed _ ) . . ’
Board that Respondent was their family therapist, and that Respondent remained in contact, and

associate counselor license number LAC-18040. The circumstances are as follows: . 2 ” : i 4
engaged in a friendship, after they were discharged from the Facility.

9. On February 14, 2022, in a disciplinary proceeding titled In the Matter of April I
Franklin, LAC-18040, Li d Associate C: lor, In the State of Arizona, in Case No. 2022-

¢.  The Arizona Board concluded that Respondent’s conduct constitutes violation

of Arizona Revised Statute section 32-3251, subdivisions (16)(1) (engaging in conduct, practice or

0083, the Arizona Board accepted and approved a Consent Agreement for Voluntary Surrender . . . ) . .
condition that impairs the ability of the licensee to safely and competently practice the licensee’s

(Agreement), wherein Respondent was ordered to surrender her li d associate cc I . _ : ;
fe ), (16)(k) (engaging in conduct or practice that is contrary to recognized standards of

¥

license. Under the terms of the Agreement, such surrender is to be considered a revocation of - X .
ethics in the behavioral health profession or that constitute a danger to the health, welfare or

Respondent’s license. The Arizona Board issued the following Findings of Fact and Concl

i safety of a client), and (16)(t) (disclosing a professional confidence or privileged communication
of Law:

except as may otherwise be required by law or permitted by a legally valid written release).




S0 AMTONLY IN TROUBLE WITH THE BBS TF T GET CONVICTED!

NO

THERE ARE PLENTY OF NON-CRIMINAL BEHAVIOR THAT WILL GET YOU
INTO TROUBLE...

SEXUAL RELATIONSHIP
WITH CLIENT

REVOKED, DUE 10 DEFAULT

FACTUAL ALLEGATIONS

10. Tn May 2015, KS began therapy with Respondent. KS continued to pay Respondent
for therapy sessions up to November 2017, However, beginning in August 2017, the relationship
between Respondent end KS changed and became what KS described as a “romantic
relationship.” Inan August 18, 2017, text message sent to KS, Respondent asserted:

“Yes | am attracted to you in every way. 1 keep a tight control over my lust for

obvious reasons. But [ let my love for you run free because I can only express it as

your therapist.”

11.  Throughout August 2017, Respondent and KS repeatedly corresponded expressing
their sexual desires and love for one another. In September 2017, KS purchased a ring for
Respondent and they began to call each other “wife™ in written communications. Thereafter, KS

and Respondent engaged in an exhaustive dialog of expressing their love for one another,

3

(CHRISTINA TOREN BERCOVICL) ACCUSATION (Case Ne. 2002021000277)

(=T - E - R T - L F I S O ]

including explicit sexual messages that continued at least up to September 2018.

12, InJune 2019, Respondent moved into KS's home. She moved out of KS’s home on

July 4, 2020.

13.  On August 4, 2020, the Board received a complaint from KS regarding the
inappropriate relationship with Respondent. On March 10, 2022, the Board sent a letter to
Respondent at her address of record seeking a response to the allegations contained in KS’s
complaint. On April 19, 2022, this letter was returned by the US Postal Service with notification
that the letter was *“Not deliverable as addressed. Unable to forward.”

14. On April 13, 2022, the Board sent a second letter to Respondent at her address of
record with the Board, requesting a response to KS's allegations. The Board also sent the letter to
the e-mail address that Respondent had on record with the Board. Respondent did not respond to
the Board.

FIRST CAUSE FOR DISCIPLINE
(Unprofessional Conduct - Sexunal Relations/Misconduct with Client)

15. Respondent is subject to discipline for unprofessional conduct pursuant to Code

section 4982, subdivision (k), in that she engaged in a sexual relationship and/or sexual

misconduct with a client during therapy and within two years of the termination of the therapeutic

relationship. The facts in support of this cause for discipline are set forth above in paragraphs 10

through 12.



GIVING DRUGS T0 A
CLIENT

REVOKED, DUE T0 DEFAULT

FORGETTING 10 REPORT
CHILD ABUSE

PROBATION

FACTUAL ALLEGATIONS
10, OnMarch 3, 2019, the Board received an anonymous complaint with a copy of an
article from the Los Angeles Times published the same day. The article described the 2013 death
of eight-year-old G.F. as “a notorious failure of Los Angeles County’s safety net io protect
abused and neglected children,” The article also reported the death of a second bay, A.A., from
“alleged abuse.” Similarly, on March 18, 2019, the Board received a second complaint.

10.  On or about October 15, 2020, Respondent invited Client | to Respondent’s home
where Client 1 made a virtual court app Following the court Respond
offered Client | marijuana, which Client | then smoked. Respondent additionally offered Client |
whippets®, Later that same night, Respondent and Client | went to a drug dealer's home where
Respondent purchased cocaine, and Respondent and Client 1 “did a bump" of the cocaine at the
drug dealer's home. Client | had pted to decline Respondent’s offer of drugs numerous
times, but Respondent assured her that it would be therapeutic if Client 1 tried it. Respondent and
Client | thereafter attended a party in Oakland whereat both Respondent and Client | consumed
cocaine and drank aleohol. Client 1 went back 10 Respondent’s home afier the party,

10 11.  Onorabout the moming of October 16, 2020, Client 1 awoke in Respondent’s bed

11 || with Respondent next to her. Client | began to get up but Respondent encouraged her to remain
12 || in bed with Respondent.

13 12.  On or about October 19, 2020, R dent was i i from employ with

14 || BACS after Respondent contacted Client | during BACS's active investigation of Respondent

15 || regarding her conduct on October 15-16, 2020 with Client 1.

C-TEE- BN LT R S R X

16 13. Respondent thereafter sent approximately 50 messages to Client 1, blaming Client 1
17 || for the Board's i igation and Respondent’s ination from employ , blaming Client |
18 || for Respondent’s stressors related to the Board's i igation and Respondent’s terminati
19 || demanding Client 1 to stop disclosing information, and admitting to professional wrongdoing
20 14, The Board, in its investigation into the complaint, sought a response from Respond
21 || asto the claims. On or about Ni ber 1, 2021, Respondent wrote a letter to the Board

22 || discrediting the validity of Client 1°s complaints by framing them as symptoms of Client 1's

23 || unmanaged mental health rather than Respondent’s misconduct. On or about March 10, 2022, the
24 || Board sent Respondent a letter asking for an explanation of pk hic evid provided by
25 || Client 1. Respondent did not reply. On or about April 14, 2022, the Board sent a second lenter as a

26 || follow-up to Respondent. Again, Respondent did not reply and has not provided any further
27 || response or information 1o the Board.
2 2 Nitrous oxide used as a recreational inhalant.

4

FET PP ABETLI A ABIE LIABFEL A e AT

T E DISCIPLINE
(Failure to Report Suspected Child Abuse)

21. Respondent is subject to disciplinary action under Code section 4982, subdivision
(w), as a mandated reporter with reasonable suspicion, in that Respondent failed to comply with
the child abuse reporting requirements after she became aware of allegations of sexual abuse and
physical abuse of Client G.F. in 2013 and Client A.A. in 2015, respectively. Complainant
refers to, and by this reference incorporates, the allegation set forth above in paragraphs 10
through 20, inclusive, as though set forth fully herein.

SECOND CAUSE FOR DISCIPLINE
(Intentionally or Recklessly Causing Harm to Client)
22, Respondent is subject to disciplinary action under Code section 4982, subdivision (i),

in that Respondent intentionally or recklessly caused physical or emotional harm to Client G.F. in

2013 and Client A.A. in 2015, respectively, by failing to assess abuse suffered by the clients.
Complainant refers to, and by this reference incorporates, the allegation set forth above in

paragraphs 10 through 20, inclusive, as though set forth fully herein.

23. Respondent is subject to disciplinary action under Code section 4982, subdivision (d),
in that Respondent committed acts of gross negligence or incompetence as to Client G.F. in 2013
and Client A.A. in 2015, respectively, which placed their welfare in jeopardy. Complainant refers
to, and by this reference incorporates, the allegation set forth above in paragraphs 10 through 20,
inclusive, as though set forth fully herein.
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Cause for Citation

Findings from the investigation found you provided therapy services for two minor child_ran while they resided in
California and Oregon. Per your statement to the Board, you provided services to the children from October 2018
to January 2022. The therapy services were initiated by the children's father following a high-conflict divorce

from the children’s biological mother. In June 2021 the court granted the father's request to move the children to
the state of Oregon. The father moved the children to Oregon within 72 hours of the court's decision,

In your statement to the Board, you do not hold qualifications allowing you to provide services in Oregon. Per
your statement, you found it “clinically appropriate” to continue treatment with the minor children remotely to help
with their transition to a new home out of state. The remote sessions were conducted weekly with each child "in
a step-down mode toward termination". Per your admission to the Board, you did not contact the licensing board
in the state of Oregon for their approval when you continued treatment with the minors after their move to the
state.

In addition, you also provided the Board the Stipulated Order from the Oregon Board of Licensed Professional
Counselors and Therapists, which found you practiced professional counseling or family therapy without being
a licensee of the board from June 2021 to January 2022. You were ordered to pay a civil penalty to the Oregon
Board and pay the costs associated with the disciplinary process.

Based on the facts stated above, it is the Board's finding that you violated section 1815.5(e) of the California
Code of Regulations. Accordingly, a citation containing an Order of Abatement and a fine has been ordered for
the aforementioned violation(s) of the California Code of Regulations.

THE ACTIONS TN YOUR PERSONAL LIFE IMPACT YOUR PROFESSTONAL LTFE
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PART 2: LYING GETS YOU INTO TROUBLE

PART 3: NOT TAKING CARE OF SELF GETS YOU INTO TROUBLE

ARTICLE 2. DENIAL, SUSPENSION, AND REVOCATION
§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of
a licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:

[YING CAN GET YOU INTO TROUBLE...

ARTICLE 2. DENIAL, SUSPENSION, AND REVOCATION
§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of
a licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:

(j) The commission of any dishonest, corrupt, or fraudulent act substantially related to the
qualifications, functions, or duties of a licensee or registrant.

—



THE BOARD MUST INVESTIGATE...

GOVERNMENT CODE

11503. (a) A hearing to determine whether a right, authority, license, or privilege should be revoked,
suspended, limited, or conditioned shall be initiated by filing an accusation or District Statement of Reduction
in Force. The accusation or District Statement of Reduction in Force shall be a written statement of charges
that shall set forth in ordinary and concise language the acts or omissions with which the respondent is
charged, to the end that the respondent will be able to prepare their defense. It shall specify the statutes and
rules that the respondent is alleged to have violated, but shall not consist merely of charges phrased in the

language of those statutes and rules. or District Statement of Reduction in Force
unless made by a public officer actlng in their official capacity or by an employee of the agency before

verified|
which the proceeding is to be held. The verification may be on information and belief.

SUBMITTING SUPERVISION
PAPERWORK NOT STGNED BY
SUPERVISOR, BUT
CLATMING 1T WAS

SURRENDERED

FACTUAL ALLEGATIONS
11.  On August 26, 2020, the Board received Respondent’s LMFT application for

licensure. Respondent provided documentation' to the Board that indicated she completed hours
of post-degree supervised work experience from 2016 to 2019 while supervised by LCSW AM.,
and LMFT G.M..

12.  Respondent did not have an active end current AMFT registration during the period
of March 1, 2017 - September 4, 2017 and Mareh 1, 2018 - June 8, 2020. For Respendent to
have accrued any post-degree hours of supervised experience, Respondent would have to have
had an active and current AMFT registration.

13.  In February 2021, the Board sent & letter to A.M. and G.M., inquiring about their
supervision of Respondent. The Board also sent & letter to Respondent inquiring about when, if
ever, did she become aware that she did not have an active and current AMFT registration while
supervised by A.M., and G.M., and how many clients she treated while supervised.

14.  On March 4, 2021, the Board received A.M."s response: that she supervised
Respondent only from August 28, 2020 to February 13, 2021. -

15, On March 16, 2021, the Board received G.M."s response: that she had never
supervised Respondent nor had she authorized Respondent to sign her name on any forms
indicating she had completed supervised hours required for licensure.

! Forms signed by A.M.: A 11/01/2020 LMFT In-State Experience Verification
(Experience Ven?lcalmn) which indicated 1,028 hours of direct ml.mse'liug supervision over
Respondent for 2019; A 11/01/2020 Responsibility Statement for Supervisors of an MFT Trainee
or Associate [Ilespnnsablhry Statement); Four MFT Trainee/Associate Weekly Summary of
Experience Hours (Weekly Summary) forms for 2019.

Forms pertaining to G.M.: 2 Experience Verification forms (one was unsigned, undated)
for the periods of July 2017-May 2019, with 3,875 hours of direct :ounseimg EX] ce hours
over Respondent; 17 MFT chkly Summary forms and 5 Marriage and Fami empm
Weekly Summary of Hours of Experience (Summary Forms) for 20” -2019. The 107 signatures
on these forms purportedly signed by G.M. were printed signatures.

(KIA ROSE DAVIS) ACCUSATION
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On that same day, the Board received a letter from Respondent, dated February 23, 2021,
stating that she submitted forms containing her hours of supervised experience while she was
under a2 lot of stress, and that her client caseload varied while supervised by A.M. and G.M..

16.  OnMarch 18, 2021, the Board sent a second letter to A.M. with copies of the forms?
containing A.M.'s name and/or sigr that R ' bmitted to the Board in suppont of

her application for licensure. The Board inquired about the nature of her relationship with
Respondent prior to supervising Respondent, and asked her to provide a statement if she signed
any of the attached forms. The Board requested that A.M. provide copies of paperwork A.M.
completed regarding her supervision of Respondent from August 28, 2020 to February 13, 2021.

On that same day, the Board sent a letter to Respondent and attached copies of the forms
she submitted to the Board in support of her application, inquiring about who signed the forms,
her periods of supervision by A.M. and G.M., the nature of her relationship with A.M., and
requested a summary of her discussion with G.M. on February 12, 2021.

17.  On April 7, 2021, the Board received Respondent's resp that she was
supervised by A.M. from August 28, 2020, to February 13, 2021, and not during the period of
January 3, 2019 to August 16, 2019; confirmed the validity of A.M."s signature on the forms; that
she had no relationship with A.M. prior to the start of supervision; and that both Respondent and
AM. worked for Sacramenta City College. Respondent stated she was not being mindful that her
AMFT registration was delinquent while supervised by G.M. from October 3, 2016, to April 2,
2018, and July 10, 2017, to May 31, 2019; that Respondent signed the forms where G.M.’s name
appeared; and that on February 12, 2021, she called G.M. and informed her that she wrote G.M."s
name on the forms instead of obtaining G.M."s actual signature, due to Respondent's fear of
leaving her residence during the pandemic.

18.  On April 21, 2021, A.M. responded through her attorney by email to the Board that
she had no relationship with Respondent prior to the start of supervision, that both she and
Respondent worked for Sacramento City College and exct d a handful of
through the 2019-2020 school year which included inf ion from Respondent that she had

3 Responsibility S Ver Form, and Summary Forms.
5

0U CAN HAVE YOUR
LCENSE TAKEN AWAY 1f
DECEPTION IS FOUND

REVOKED

already had all of the necessary clinical hours. A.M. admitted she intentionally signed the forms

Respondent submitted to the Board, which were blank at the time, understanding their agreement
to be that Respondent wes to provide her with copies of the paperwork once Respondent got
clarification from the Board regarding the possibility of using clinical hours from both A.M. and
Sacramento City College. A M. stated that Respondent never provided her with a copy of the
final paperwork.
EIRST CAUSE FOR DISCIFLINE
(Attempt to Obtain License by Fraud, Deceit, or Misreg ion on Application for License)

L TR T S R X

19.  Respondent is subject to disciplinary action under Code section 4982, subdivision (b),
and section 4982, subdivision (), in that she attempted to obtain a license by fraud, deceit or
P on her application for i when she misref 1 that she was

supervised by LCSW AM. and LMFT G.M. for the periods she listed in the documents she

submitted to the Board in support of her application for a license, as set forth more fully in
paragraphs 11-18 above.
SECOND CAUSE FOR DISCIPLINE
(Commission of Dishonest, Corrupt, or Fraudulent Acts)
20. Respondent is subject to disciplinary action under Code section 4982, subdivision (j),
in that R d itted dish cormupt, or fraudulent acts when she submitted

paperwork as having been signed by A.M. and G.M. when it had not, as set forth more fully in
paragraphs 11-18 above.
THIRD CAUSE FOR DISCIFLINE
(Violation of Any Statute or Regulation Goveming the Gaining and Supervision of Experience)
2i. Respondent is subject to disciplinary action under Code section 4982, subdivision {u},
in conjunction with California Code of Regulations, title 16, section 1833, subdivision (g), for
unprofessional conduct in that Respondent violated the statutes and regulations governing the

gaining and supervision of when she d the number of hours of

supervised work experience she had completed, as set forth more fully in paragraphs 11-18

above.

FA AL N
9.  OnNovember 6, 2020, Respondent emailed the Board's Enforcement Unit email

account and stated the following:

I amin a 12 step program for freedom and treatment from food addiction. It’s
important that I clean up mv past mistakes and wrong doings. [ wanted to
acknowledge my dishonest behavior and admit that I forged 2 signatures on my
LMFT aoplication for licenseure. While I did complete a lot more than 3.000 hours
prior to my licensing exam, I was also not 100% accurate in the specificity of my
hours. Idid not get the signatures from my supervisors during my traineeship at the
time I worked with them. and did not reach out to them once I was done with my
hours to have them sign all the forms. I acted out of selfishness and sincerelv regret
this behavior. Iassume full responsibility for making this decision and commit to
never repeating this behavior again.

As a result of the complaint, the Board conducted an investigation into Respondent's allegations
which revealed the following:




FIRST CAUSE FOR DISCIPLINE DETERMINATION OF ISSUES
(Securing License by Fraud, Deceit, or Misrepresentation) 1. Based on the foregoing findings of fact, Respondent Yevgeniya Libman has subjected
14. Respondent is subject to disciplinary action under Code section 4982, subdivision (b), her Licensed Marriage and Family Therapist License No. LMFT 119940 to discipline.
in that Respondent secured her LMFT License by fraud, deceit, or misrepresentation on her 2. The agency has jurisdiction to adjudicate this case by default.
Application when she forged signatures of supervisors L. C., D. H,, C. W, and 8. D, on four In- 3. The Board of Behavioral Sciences is authorized to revoke Respondent's Licensed
State Experience Verification forms she submitted with the Application. Complainant refers to, Marriage and Family Therapist License based upon the following violations alleged in the
and by this refi incory the allegations set forth above in paragraphs 9 through 13, as Accusation which are supported by the evidence contained in the Default Decision Investigatory
though set forth fully herein. Evidence Packet in this case:
SECOND CAUSE FOR DISCIPLINE a,  Business and Professions Code section 4982, subdivision (b): Respondent secured
(C ission of Dish Corrupt, or Fraudulent Acts) her LMFT License by fraud, deceit, or mi: ion on her Application when she forged
15. Respondent is subject to disciplinary action under Code section 4982, subdivision (j), signatures of supervisors L. C., D. H., C. W. and S. D. on four In-State Experience Verification
i that Respondsait forged slgnstures of supervisocs L €, D, H., C. W, and §, I o8 four In-State forms she submitted with the Application
Experience Verification forms she suk d with her Application. Complai refers to, and by b.  Business and Professions Code section 4982, subdivision (j): Respondent forged
this refe incorp , the allegations set forth above in paragraphs 9 through 13, as though signatures of supervisors L. C., D. H., C. W. and §. D. on four In-State Experience Verification
set forth fully herein. forms she submitted with her Application
THIRD CAUSE FOR DISCIPLINE c.  Business and Professions Code section 4982, subdivision (u): Respondent violated
(Violation of Statute or Regulation Governing Experience Requirement) California Code of Regulations, title 16, section 1833, when she forged signatures of supervisors
16. Respondent is subject to disciplinary action under Code section 4982, subdivision (u), L.C.,D.H., C. W. and 5. D. on four In-State Experience Verification forms she submitted with
in that Respondent violated California Code of Regulations, title 16, section 1833, when she her Application.
forged signatures of supervisors L. C., D. H,, C. W. and 8. D. on four In-State Experience d.  Business and Professions Code section 4982, subdivision (e): Respondent violated
Verification forms she submitted with her Application. Complais refers to, and by this provisions of the Licensed Marriage and Family Therapist Act or regulations adopted by the
Board.

FIRST CA PLINE
(Groas Negligence and/or Incompetence)

1. is subject to disciplinary action under section 4982 for unprofessional
conduct on the grounds thet she violated section 4982 subdivision (d) in that Respondent was
grossly negligent and/or incompetent as folflows:

a. Respondent told Client J.C. that she was s and used the mis titde,
“Psychological Evaluation® in ane of her reports,

EACTUAL ALLEGATIONS

SAYING \‘UU AR[ 7. Client 1.C. saw Respondent,  licensed marringe and family therapist, for
paychotherapy and & mental health zssessment. Respondent agreed to evaluste Client J.C. to
provide a report in support of Client J,C.'s husband, F.S.'s waiver application to the United States b, Respondent filsified the number of therapy sessions she had with Client J.C. and his
SOMETHING You T ——— | e,

8. Client J.C. had two scasions with Respondent. Respondent told Clicat 1.C. that <. Respondent’s reparts to USICS were poorly written, lacked important testing details to
AR[ NUI Respondent was & psychologist and in one of her reports, sho used the title, “Psychological support her conclusions, used the wrang nome for a dingnosis, used outdated codes in ber report,
Evalustion.” and assigned a dingnosis to Client 1.C. bassd on a potential future event of F.S. being deported.

9,  Clicnt I.C. saw Respondent on January 6, 2020, for a therapy session and had a 12. The facts in support of this cavse for discipline are set forth above in paragraphs 7
second session with Respondent on March 15, 2020. However, in her reports, Respondent wrote through 9, and paragraph 11, which are incorporated here by this reference, as though set forth

that she had sessions with Client I.C. and his spouse, F.8, on January 2, 6, 13, 20, and 27, 2018;
SUKR[ND[ aswell as on March 2, 9, and 17, 2019, Yet in Respandent’s notes, she indicates Client J.C. only
came In-person for one session on Jaouary 2, 2018,

L T T I O T It ]

s subject to discipli

10.  Respondeat did not provide the Board with any billing records or progress notes to . i action under section 4982 for unprofessional
confirm the sessions she had with Client J.C. and/or his spouse, F.S. Further, Respondent did not conduct on the grounds that she violated section 4982 subdivision (f) in that she told Client J.C.
provide the Board with intake documents, treatment plans, a signed consent for trestment or a that she was & psychologiat and used the mis! tithe, logical Evaluatior™ in one of
HIPPA rights signature page from Client J.C. hee reparts.

1. Finally, Respondent's reports o USICS lacked i T i 14, The facts in support of this cause for discipline are set forth above in paragraphs 7

conclusions, used the wrong name for a diagnosis, used outdated codes in her report, and assigned| ' Sheoigh 8, el ey kaoorponsted b by s Teltaeuns; e o et S5t Slly.

a disgnosis to Client 1.C. based on a potential future evenk of F.5. being deporied. HIRRDCAVSR PR DUILEN
R

RyERREBR

3

15, Is subject to disci sction under section 4982 for unprofessional
conduct on the grounds that she violsted section 4982 subdivision (f) in that Respondent falsified
information regarding the number of sessions she had with Client J.C. and his busbend, F.S.

4

(ROSARIO EQUING) ACCUSATION

(ROSARI) EGUING) ACCUSATION
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PART 2: LYING GETS YOU INTO TROUBLE

PART 3: NOT TAKING CARE OF SELF GETS YOU INTO TROUBLE

ARTICLE 2. DENIAL, SUSPENSION, AND REVOCATION
§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of
a licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:

FACTUAL ALLEGATIONS
8 Inorabout December 2020, Respondent sent three strange emails to the Board's
Consumer Complaint website, raising concern about Respondent’s mental health.
9., OnJuly 1, 2021, the Board issued a Petition and Order Compelling Mental and/or
Physical Examination which required Respondent to submit to a psychological examination to

T P T '[ I G F I '[ determine if Respondent was mentally ill or physically impaired to the extent that her condition
would affect her ability to safely practice as a Licensed Marriage and Family Therapist. The

psychological evaluation was conducted by a Licensed Psychologist who administered
assessment tests to Respondent on July 19, 2021.

10.  On November 26, 2021, the Board received Respondent’s psychological evaluation.
The evaluator found Respondent's ability to practice her profession safely is impaired because of

S U R R [ N D [ R [D a mental or physical impairment affecting competency.
CAUSE FOR DISCIPLINE
(Unsafe to Practice)

11. Respondent is subject to disciplinary action under Code section 822 in that the Board
has determined that Respondent’s ability to practice her profession safely is impaired because of a
mental or physical impairment affecting competency. Complainant hereby incorporates paragraphg
9 through 11, above, as though set forth fully herein.




Cal. Bus. & Prof. Code § 820

‘Whenever it appears that any person holding a license, certificate or permit under this division or
under any initiative act referred to in this division may be unable to practice his or her profession
safely because the licentiate’s ability to practice is impaired due to mental illness, or physical
illness affecting competency, the licensing agency may order the licentiate to be examined by one
or more physicians and surgeons or psychologists designated by the agency. The report of the
examiners shall be made available to the licentiate and may be received as direct evidence in
proceedings conducted pursuant to Section 822,

Cal. Bus. & Prof. Code § 822

If a licensing agency determines that its licentiate’s ability to practice his or her profession safely

is impaired because the licentiate is mentally ill, or physically ill affecting competency, the
licensing agency may take action by any one of the following methods:

(a) Revoking the licentiate’s certificate or license.

(b) Suspending the licentiate’s right to practice.

(¢) Placing the licentiate on probation.

(d) Taking such other action in relation to the licentiate as the licensing agency in its discretion
deems proper.

The licensing agency shall not reinstate a revoked or suspended certificate or license until it has
received competent evidence of the absence or control of the condition which caused its action
and until it is satisfied that with due regard for the public health and safety the person’s right to
practice his or her profession may be safely reinstated.

PART 1: BAD BEHAVIOR GETS YOU INTO TROUBLE
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PART 2: LYING GETS YOU INTO TROUBLE

PART 3: NOT TAKING CARE OF SELF GETS YOU INTO TROUBLE

ARTICLE 2. DENIAL, SUSPENSION, AND REVOCATION

§ 4982. UNPROFESSIONAL CONDUCT

The board may deny a license or registration or may suspend or revoke the license or registration of

a licensee or registrant if the licensee or registrant has been guilty of unprofessional conduct.
Unprofessional conduct includes, but is not limited to, the following:
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